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Mr. Kennooy, from the Committee on the Judiciary, submitted the
following

REPORT

[To accompany 8. 2543 ]

The Committee on the Judiciary, to which was referred the bill
(S. 2543) to amend section 552 of title 5, commonly known as the
TFreedom of Information Act, having considered the same, reports
favorably thercon, with amendments, and recommends that the bill

do pass.
Purpose

8. 2543 would amend the Freedom of Information Act (FOIA) to
facilitate freer and more expeditious public access to government in-
formation, to encourage more faithful compliance with the terms and
objectives of the FOIA, to strengthen the citizen’s remedy against
agencies and officials who violate the Act, and to provide for closer
congressional oversight of agency performance under the Act.

The committee recognizes that the meaning of the substantive ex-
emptions in subsection (b) of the FOIA has been subject to conflicting
interpretations and may not be altogether clear, but the committee
has concluded that the primary obstacles to the Act’s faithful imple-
mentation by the executive branch have been procedural rather than
substantive. For this reason S, 2548 does not amend the substance of
the exceptions to disclosure spelled out in subsection (b) of section
552, which have been eclarified substantially through numerous re-
ported court decisions.

AMENDMENTS

~ Amendment No. . On page 2, line 13, following the word “shall”
delete all through line 14 and insert in lieu thercof the following:
“be limited to reasonable standard charges for document
scarch and duplication and provide recovery of only the direct
costs of search and duplication.” '
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Amendment No. 2. On page 4, line 7, following “prevailed” add the
“In exercising its discretion under this paragraph, the
court shall consider the benefit to the public, if any, deriving
from the case. the commercial benefit to the complainant and
the nature of his interest in the records sought, and whether
the government’s withholding of the records sought had a
reasonabla basis in law.”
Amendment No. 3. On page 4, line 8, delete all through line 16 and

msert in lieu thereof the following:

“(F) Whenever records are ordered by the court to be made
available under this section, the court shall on motion by the
complainant (ind whether the withholding of such records
was without reasonable basis in law and which federal officer
or employee was responsible for the withholding. I3efore such
findings are made, any officers or employees naumed in the
complainant’s motion shall be personally served a copy of
such motion and shall have 20 days in which to respond
thereto, and shall be afforded an opportunity to be heard by
the court. If such findings are made, the court shall direct that
the appropriate official of the agency which employs such re-
sponsible officer or employee suspend him without pay for a
period of not less than 10 nor more than 60 days.’

Amendment No. 4. On page 6, between lines 8 and 9, insert the fol-
lowing new suoscetion ;
(b) Section 552(b) of title 5, United States Code, is
amended by striking out “files” in clauses (6) and (7) therein
and inserting in lieu thereof “records”,
Amendiment No. 5. On page 8, delete lines 9 through 16 and insert

in lieu thereof the following:

{c) Section 552(b) of title 5, United States Code, is
amended by adding at the end the following: “Any reason-
ably segregable portion of a record shall be provided to any
person requesting such record after deletion of the portions
which are exempt under this subsection.”

PURPOSE OF AMENDMENTS

Amendment No. 1. This change clarifies the requirements for the
establishment of fees to be charged for services performed in response
1o a request tor information, providing that they should be reasonsble,
standard for all agencies, limited to search and duplication costs and
based on only the direct costs to the government for these services com-
puted on a government-wide basis.

Amendment No. 8, This addition provides specific criteria for the
court to use in exercising its discretion to award against the govern-
ment attorney fees and other costs in FOIA litigation where the com-
plainant has substantially prevailed.

Amendment No. 3. The change in subsection (a) (4) (F) would pro-
vide for nctice and an opportunity to be heard to the federal officers or
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employees responsible for withholding records from public access
without any reasonable basis in law. The amendment would also
change the nature of the sanction from a monctary penalty to an em-
ployment suspension, comparable to that which can presently be im-
posed on a federal officer or employec under Civil Service regulations.

Amendment No. 4. The change is technical in nature, clarifying
application of the exemptions in the subsection to individuals “records”
instead of the entire “files.”

Amendment No. . This amendment applies to all matters within
subsection (b) the requirement that nonexempt portions of requested
records be cnclosed, with portions determined to be exempt from disclo-
sure to be deleted or segregated before disclosure.

BACKGROUND

Recognition of the people’s right to learn what their government
1s doing through access to government information can be traced back
to the early days of our Nation. Open government has been recognized
as the best insurance that government is being conducted in the public
interest, and the First Amendment reflects the commitment of the
Founding Fathers that the public’s right to information is basic to the
maintenance of a popular form of government. Since the First Amend-
ment protects not only the right of citizens to speak and publish, but
also to receive information, freedom of information legislation can be
seen as an aflirmative congressional effort to give meaningful content
to constitutional freedom of expression. Moreover, to exercise effec-
tively all their First Amendment rights, the people must know what
their government is doing.

The first congressional attempt to formulate a gencral statutory plan
to assist free access to government information was contained 1 sec-
tion 8 of the Administrative Procedure Act, enacted in 1946. This
section provided that certain information shall be published “except
to the extent that there is included (1) any function of the United
States requiring secrecy in the public interest or (2) any matter
relating solely to the internal management of an agency.” Soon after
this enactment, however, it became clear that despite Congress’ original
intent to promote disclosure, section 3—along with the federal “house-
keeping” statute (5 U.S.C. § 301) allowing each agency head “to pre-
scribe regulations” for “the custody, use, and preservation of records,
papers, and property appertaining to” his agency—was becoming
widely used as a basis for withholding information.

In 1958 the federal “housekecping™ statute was amended (P.L. 85—
619) to provide that it did not authorize withholding information or
records from the public. And in 1966 Congress enacted the Freedom
of Information Act.

The specific objectives of the FOIA were set out by this committee
in its Report on the legislation (S. Rept. No. 813, 89th Congress, 1st
Session, October 4, 1965, at 11 (hereinafter 1965 Senate Rept.)) :

(1) It sets up workable standards for what records should
and should not be open to public inspection. In particular, it
avoids the use of such vague phrases as “good cause found”
and replaces them with specific and limited types of informa-
tion that may be withheld.

Approved For Release 2007/02/07 : CIA-RDP75B00380R000600190003-7



Approved For Release 2007/02/07 : CIA-RDP75B00380R000600190003-7
4

(2) Tt eliminates the test of who shall have the right to
different information. For the great majority of different
records, the public as a whole has a right to know what its
Government 1s doing. There is, of course, a certain need for
confidentiality in some aspects of GGovernment operations and
these are protected specifically; but outside these limited
areas, all citizens have a right to know.

(3) The revised section 3 gives to any aggrieved citizen a
reniedy in court.

Although the Act was hailed by President Johnson in 1966 as de-
riving from the essential principle that “a democracy works best when
the people have all the information that the security of the Nation
permits,” many observers at the time recognized the difficulties in ad-
ministering and interpreting the new Jlaw. Courts have since recog-
nized deficienicies in the legislation, and testimony this year before
the Subcommittee on Administrative Practice and Procedure has
pointed cut clearly a number of areas that require congressional action
to insure more faithful agency compliance with the law. Witnesses
suggested that the act has become a “freedom from information” law,
with the curtains of secrecy still tightly drawn around the business of
Fovernment.

The House Foreign Operations and Government Information Sub-
committee held 14 days of oversight hearings in the 92nd Coongress re-
lating to administration of the Freedom of Information Act by fed-
aral ageneies, following which the House Subcommitice identified 6
“major problem areas”: :

1. The bureancratic delay in responding to an individual’s
request, for information—major Federal agencies took an
average of 33 days with such responses; and when acting upon
an appeal from a decision to deny the information, major
ageictes took an average of 50 additional days;

¢, The abuses in fee schedules by some agencics for search-
ing and copying of documoents or records requested by indi-
viduals; excessive charges for such services have been an effec-
tive bureaucratic tool in denying information to individual
vedquestors;

S The cumbersome and costly legal remedy under the act
when persons denied inforrnation by an agency choose to in-
voks the injunetive procedures to obtain access; although the
private person has prevailed over the Government bureauc-
racy a roajority ef the important cases under the act that
hava wone to the Federal courts, the time it takes, the invest-
ment of manv thousands of dollars in attorney {ees and conrt
eesis, and the advantages to the Government in such cases
males litigation under the act less than feasible in many
situations;

+. The lack of involvement in the decisionmaking process
by public information officials when information is denied to
an mdividual making a request under the act; most ageneies
provide for little or no input from public information special-
1sts and the key decisions are made by political appointees—
general counsels, assistant secretaries, or other top-echelon
officials:
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5. The relative lack of utilization of the act by the news
media, which had been among the strongest backers of the
freedom of information legislation prior to its enactment; the
time factor 1s a significant reason because of the more urgent
need for information by the media to mect news deadlines.
The delaying tactics of the Federal bureaucrats arc & major
deterrent to more widespread use of the act, although the sub-
committee did reccive testimony from several reporters and
editors whe have taken cases to court and eventually won out
over the secrecy-minded Government bureauncracy ; and

6. The lack of priority given by top-level administrators
to the full implementation and proper enforcement of Iree-
dom of Information Act policies and regulations; a more
positive attitude in support of “open access” from the top
administrative officials 1s needed throughout the executive
branch. In too many cases, information is withheld, overclas-
sified, or otherwise hidden from the public to avoid admin-
igtrative mistakes, waste of funds, or political cmbarrassment.
(F¥LR. Rept. No. 92-1419, Administration of the Freedom of
Tnformation Act. Committee on Government Operations, p. 8
(hereinafter cited House Report).)

In March 1973 legislation was introduced in the House and Senate.
reflecting the findings and recommendations of the House Report,
which proposed a number of procedural and substantive changes in the
law. These bills (S. 1142 and IL.R. 5425) were the subject of hearings
in both Houses of Congress. Discussion thus moved from identifying
problems of administering the FOIA to developing appropriate reme-
dial legislation.

During the spring of 1973, three Senate subcommittees joined to-
gother to take an intensive look at varlous aspects of government
secrecy, including freedom of information, exccutive privilege, and
the classification system. The three subcommittees were the Subcom-
mittee on Administrative Practice and Procedure, chaired by Senator
Tidward M. Kennedy; the Subcommittee on Separation of Powers,
chaired by Senator Sam Ervin; and the Subcommittee on Intergovern-
mental Relations of the Committec on Government Operations, chaired
by Senator Kdmund 8. Muskic. The subcommittees conducted 11 days
of hearings, heard from over 40 witnesses, and amassed over 850 pages
of record.®

Seven of the 11 days of joint hearings were devoted to issues involv-
ing the Freedom of Information Act. Witnesses representing the
media (National Newspaper Association, Radio-Television News Di-
rectors Association, the New York Times, Joint Media Committee
and Sigma Delta Chi), the bar (American Bar Assoclation), public
interest groups (Center for Study of Responsive Law, Common
Cause, American Civil Liberties Union, Consumers Union), povern-
ment agencies (Department of Agriculture, Department ot Defense,

*Fearings before the Subcommittee on Intergovernmental Relations of the Committee on
Government Operations and the Subcommittees on Separation of Powers and Administra-
tive Practice and Procednre of the Commitice on the Judieiary, vol. I (April 10, 11, 12,
May 8, 9, 10, and 16, 1973), and vol, IT (June 7.8, 11, and 26, 1973). Witnesses testified
on the FOTA proposals on April 11, 12, May 9, Jnne 7. 8, 11, and 26. References to teati-
mony are cited hereinafter as Hearings. Volume I11 containg secondary materianls related
to the issues considercd in the hearings, Agency reports on 8. 1142 are collected in
Hearings, vol. IL at 280-323.
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Department of Justice), and labor (¢ 1, Chemical and Atomic Workers
International Union), together with members of Congress (Senator
Chiles, Congressman Moorhead, (ongresswoman Mink) and prac-
ticing attorneys, analyzed the shortcomings of the present law and
proposed varying solutions. Reports on legislative proposals were
received from 23 government agencies, and additional views were
received from interested parties. S. 2543 reflects, in addition to the
views expressed at the public hearings, extensive analysis of the agency
practices and of the court decisions under the FOIA.

[n 1966 President Johnson, upon signing the FOIA into law, said
“I signed this measure with a deep sense of pride that the United
States is an open society in which the people’s right to know is cher-
ished and guarded.” When President Nixon issued a new Executive
Order in 1972 governing classification and declassification of govern-
ment information he observed :

Fundumental to our way of life is the belief that when in-
formation which properly belongs to the public is system-
atically withheld by those in power, the people soon become
ignorant of their own aftairs, distrustful of those who man-
age them. and—eventually—incapable of determining their
own destinies. (Fed. Reg., vol. 37, No. 48, March 10, 1972,

p. 5209)

In the past year events have clearly demonstrated that government
secrecy can breed government deceit, nurture execntive arrogance, and
cover political embarrassment. “Tf we are to learn from the debacle we
are in,” said retired Chief Justice Iarl Warren recently, “we should
first strike at secrecy in government wherever it exists, because it is
the incubator for corrnption.”

In introcucing S, 2543, the bill’s sponsor, Senator Kennedy, ob-
served that “secret government too easily advances narrow interests at
the expense of the public interest,” and re-emphasized the importance
to democracy of a free flow of information from the government to
the public:

We should keep in mind that it does not take marching
arinies to end republies, Superior firepower may preserve
tyrannles, but it is not necessary ro create them. I'f the people
ol democratic nation do not know the basis on which those
decisiors are being made, then their rights as a free people
may gradually slip away, silently stolen when decisions which
alleet their lives are made under the cover of secrecy.

IExpraNarion

The I'rcedom of Tnformation Act was enacted in July 1966, became
effective in July 1967, and was codified in June 1967 as section 55¢ of
title 5, United States Code. The Act contains 3 basic subsections, The
first (§ 552(a)) sets out the afirmative obligation of each agency of
the federal government to make information available to the publie,
with certain information required to be published and other inforraa.
tion inerely required to be made available for public inspection or
copyving. This subsection contains remedies for noncompliance ; no per-
son may be adversely affected by any matter (e.g. regulations, policies,
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decisions) required to be published and not so published, and any per-
son improperly denied information requested or required to be pub-
lished under the section may go to court to require its production.

The second subsection of the FOIA (§ 552(b)) contains the so-
called “exemptions” to the general rule of mandatory disclosure con-
tained in the previous subsection. These relate to matters that are:

(1) Specifically required by Executive Order to be kept secret
in the interest of the national defense or foreign policy;

(2) Related solely to the internal personnel rules and practices
of and agency;

(3) Specifically exempted from disclosure by statute;

(4) Trade secrets and commercial or financial information ob-
tained from a person and privileged or confidential;

(5) Inter-agency or intra-ageney memorandums or letters
which would not be available by law to a party other than an
agency in litigation with the agency ;

(6) Personnel and medical files and similar files the disclosure
of which would constitute a clearly unwarranted invasion of per-
sonal privacy ;

(7) Investigatory files compiled for law enforcement purposes
except to the extent available by law to a party other than an
agency;

(8) Contained in or related to examination, operating or con-
dition reports prepared by, or on behalt of, or for the use of an
agency responsible for the regulation or supervision of financial
institutions; or o '

(9) Geological and geophysical information and data, includ-
ing maps, concerning wells. . '

Congress did not intend the cxemptions in the FOIA to be used
either to prohibit disclosure of information or to justify automatic
withholding of information. Rather, they are only permissive. They
merely mark the outer limits of information that may be withheld
where the agency makes a specific affirmative determination that the
public interest and the specific circumstances presented dictate—as
well as that the intent of the exemption relied on allows—that the in-
formation showld be withheld. The Attorncy General reemphasized
the point in his memorandum explaining the FOIA to government
agencies:

Agencies should also keep in mind that in some instances
the public interest may best be served by disclosing, to the
extent permitted by other laws, documents which they would
be authorized to withhold under the exemptions. (Attorney
General’s Memorandum on the Public Information Section of
the Administrative Procedure Act, June 1967, at 2-3 (here-
nafter cited as A. G. Memorandum,).) '

A number of agencies have by regulation adopted this position that,
notwithstanding applicability of an FOTA exemption, records must
be disclosed where there is no compelling reason for withholding.
(£.g., Interior—43 C.F.R. §22;: HEW—45 C.F.R. § 5.70; HUD—24
C.F.R. §15.21; DOT—49 (LF.R. § 7.51.) This approach was clearly
mtended by Congress in passing the FOTA.
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Finally, the third subsecction (§ 552(c)) provides that the FOIA
authorizes only the withholding “specifically stated” and that it “is
not authority to withhold information from Congress.”

One commentator has observed that the legislative history of the
Freedom of Information Act “is even more confusing than the act
itself.” (Freedom of Information Act: Access to Law, 36 Fordham L.
feev. 756, T67 (196G8).) In the first commentary on the FOIA, Profes-
sor Kenneth Davis pointed to numerous ambiguities and inconsisten-
cies 1n the langnage of the new Jaw and the committee reports on it,
and courts have subsequently grappled with this language. (Davis,
Information Act: A Preliminary Analysis, 3¢ Chicago L. Rev. 761
(1967).) Most of the problems have arisen with regard to the nine
exemptions in subsection (b) of the Act, and a variety of proposals to
amend the langnage of the exemptions was econsidered by the commit-
tec. Some witnesses at subcommittee hearings proposed the complete
elimination of certain exemptions, while others advocated expanding
the areas in which information may be withheld from disclosure.

The risk that newly drawn exemptions might increase rather than
lessen confusion in interpretation of the FOIA, and the inereasing ac-
ceptance by courts of interpretations of the exemptions favoring the
public disclosure originally intended by Congress, strongly militated
against substantive amendments to the langnage of the exemptions.
All federal agencies have promulgated regulations under the FOTA,
many of which attempt to clarify the meaning of the exemptions, and
there have been over 200 court cases involving the Act. From these
cases has grown a tfull body of case Iaw, resolving ambiguities and
settling upon interpretations generally consistent with the spirit: of
disclosure reflected by the passage of the FOIA and with the specific
intent of Congress in drafting the law. The substance of the exemp-
tions confained in the Freedom of Information Act thus remains un-
changed by S. 2543, although by leaving it unchanged the committee is
nplying acceptance of neither agency objections to the specific
changes proposed in the bills being considered, nor judicial decisions
which nnduly constrict the application of the Act.

. 2543 does, however, make procedural changes in the statute. M any
of these procedural changes were opposed by federal agencies in their
testimony hefore the subcommittee and reports on similar legislative
proposals. The recurring reasors for opposition can easily be summar-
ized : changes of any kind which would promote faster, freer public
access to federal records are going to be costly, burdensome, and inflex-
ible to administer.

The committee recognizes that procedural requirements of any kind
nre subject to these eriticisms. For instance, affording due process of
law to eriminal defendants is inevitably going to add to governmental
costs and burdens in criminal prosecutions, but the Bill of Rights
clearly resolves the conflict hetween administrative convenience and
individual rights in favor of the latter. By the same token, in 1966
Congress faced the problem of balancing the interest of the govern-
ment in keeping some matters confidential and in maintaining adm’n-
strative efficiency with the interest of the public in free access to
government information. As this committee observed at that time,
“Success lies in providing a workable formnla which eNCOMPrSIPE,
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balances, and proteets all Interests, yet places emphasis on the fullest
responsible disclosure.” (7965 Senate Rept. at 3.) The Freedom of In-
formation Act embodied what the Congress belicved to be a workable
formula. The committee likewise presently believes that S. 2543 re-
flects the same balancing process, emphasing the public’s need for
speedier, freer access to information without unduly burdening
agencies,

It should be remembered-that the agencies and offieials of the exceu-
tive: branch uniformly opposed the Administrative Procedure Act in
the 1940’s and the Freedom of Information Act in the 1960%. But
on each occasion Congress concluded that administrative due process
and public access to information outweighed administrative incon-
venience, and laws were passed accordingly.

As an illustration: In its report on proposed Freedom of Informa-
tion legislation in 1965, the Defense Department stated that in order
to comply with the public information requirements (which were to
become the FOTA provisions), it would be necessary in each com-
ponent of the Department of Defense to build large staff whose duty
would be to determine the availability of records and information,
to facilitate its collection from a variety of storage sites, and to assist
in defending against suits in U.S. district courts anywhere in the
United States. Such an organizational requirement would be cxceed-
mgly costly. (See Iearings before the Subcommitteo on Administra-
tive Practice and Drocedure of the Committec on the J udiciary, U.S.
Senate, 89th Cong., 1st Sess. on S. 1160, ete., May 12, 13, 14 and 21,
1965, at 412.)

Yet in responding to a question concerning the situation at DOD
since passage of the FOIA, a departmental representative replied that
“the net effect has been beneficial.” (earings, vol. II at 88.) Similar
statements concerning benefits derived from the FOIA have been
made by officials of other agencies, notably the I'TC, T DA, and EPA,
It is expected that despite the possible additional burdens and mar-
ginal added costs which S, 2543 may place on federal agencies in car-
rying out their publie information responsibilities, the net effect will
be beneficial.

Publication of Indices

Subsection 1(b) of S. 2543 is designed to provide greater accessi-
bility to each agency’s index. The index provides identifying informa-
tion for the public regarding matters issued, adopted, or promulgated
by the agency-and required to be made public by section 522 (a) (2) of
the Freedom of Information Act. This requirement is neither overly
burdensome nor expensive, but it should provide the public—cspecially
through institutions and libraries—with more readily available access
to what its government is doing. As the Common Cause spokesman
told the Subcommittee, “If the existence of a document is unknown,
discli)sgre of its contents will never be requested.” (Hearings, vol. 1
at 140.

A publication requirement should also encourage agencies to main-
tain their indices in a current manner. Some agencics, like the
Federal Communications Commission, are already in compliance with
this requirement and have experienced no apparent problems in this
regard. (Hearings, vol. II at 300.)

27-401— 74— 2
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Some agencies (e.g., Railroad Retiremeint Board, Small Business
Administration) questioned  whether there, was suflicient interest in
their indices to justify mass routine publication, The eommittee be-
lieves that photocopy reproduction of indices will constitute adequate
“publication” for those agencies for whom there is insuflicient inter-
est in their indices to justify printing. The cost, if any, of such photc-
copied indices should, however, reflect not the actual cost of reproduc-
tlon but the equivalert per-item: cost were the indices -printed in
quantity. - A R S '

To avoid possible problems in interpreting a requirement that such
indiees be “currently”-published, the new publication requirement
would require only a “quarterly or more frequently” publication of
these indices—~a modification adopted from a suggestion. of the Fed-
eral Power Comunission. (earings, vol. II at 312.) Publication of
supplements rather than republication of the entire index would ful-
iill this requirement. Publication by a commercial service, such as
the Commerce Clearing House, Prentice-Hall, or the Bureau of Na-
tional Affairs, would fulfill the requirements of this section. Duplica-
tive publication would serve no useful purpose and is certainly not

intended by the provision, but in instances where agencies rely on corn-
mercial services, those agencies would be expected to maintain the
commercial services at the agency offices and to make them available
for public inspection.
Levision of Subsection (a)(3)

Subsecetion 1{b) of S. 2543 cortains & number of amendments to sub-
section (a) (8) of the Freedom of Information Act (5 U.S.C. § 552(a)
(3)). Subsection (a)(3) has beén divided into two parts with the
clements of each placed in separate subparts. This is intended not
only for clarity but to emphasize the original intent of Congress in
cuacting subsection (a) (3)——that the judicial review provisions apply
to requests {or information under subsections (a) (1) and (a)(2) of
section 532, as well as under subsection {(b).

On oceasion, thie Department of Justice has argued in litigation that
judlicial review of a denial of information requested under subsections
(a) (1) and (a)(2) was not available under the FOTA, but courts
have mniformly rejected this argument. (See, e.g., American MWail
Line, Ld. v. Guiick, 411 F.2d 696, 701 (1969) : “Congressional intent

{althongh not speiled out directly anywhere) seems to have been that
jndicial review would be available for a violation of any part of the
Act, not merely for subsection (3).”) In éne remarkable instance, the
government.even- contended that an “agency determination that ma-
terial sought falls within one of the nine exemptions™ in. subsection

(b) “peecludes the broad judicia] review provided by subsection (a)

(8).” (Epstein v. Resor, 421 F.2d 930, 932 (1970).) This contention

was properly rejected by the conrt.” | . oo

The restructuring of subsection {a)(8) should lay this issue to

rest, making it clear that de novo judicial review is available to.chal-

lenge agency withholding under any provision'in section 552. -

]?lq'nqt/i}i’a()k -[3('2007‘([8' v _ . o )
- Presently the provisions of the Freedom ‘of Information Act ave
predieated upon “a request for identifiable records™ (section 552(d)
(3)). 8. 2543 would change this language to refer simply to a “recuest
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for ‘recotds which . veiisonably - describes such: records.” This change

again reflects the intent of the original drafters of the FOILA, for in

explaining the term “identifiable,” the 1965 Senate Report on the Act

said : R SRR e e s

« UThe records must be identifiable by the person requesting
them, 1.6, & reasonable description enabling the Government.

.. ployee to locate the requested records. (1669 Senate Rept. -at

cFoy

While many agencies view this language as the prescntly operative:
interpretation of the “identifiable” requirtment, cases nonethcless
have continued to arise where courts have felt called upon to chide
the povernment for attempting to use the identification. requirement
as an excuse for withholding documents, (Bristol-Myers Co.v. FT(,
424 F.2d 935 (D.C. Cir. 1970) 5 National Cable Television Ass'nv. FOC,
479 F.2d 183 (D.C. Cir. 1973).) In one case the government had the
temerity to argue that the request being resisted was not for “identi-
fiable” rccords, cven though the court specifically found that the
agency i question had known all along precisely what records were
being requested. (Legal did Society of Alameda COnty. v. Schults,
349 18, Supp. 771, 778 (N.D. Cal. 1972.) , o .

While the committec does not intend by this change to authotize
broad categorical requests where it is impossible for the ageney rea-
sonably to determine what is sought, it nonetheless believes that the
identification standard in the FOIA should not be used to obstruct
public access to ageney records. Agencies shonld continve to keep in
mind, as specified in the A. G\ Hemorandum (p. 24), that “their su-
perior knowledge of the contents of their files should be used to further
the philosophy of tho act by facilitating, rather than hindering, the
handling of requests for records.” _ L T

Subsection (b) (1) of S. 2543 makes explicit the liberal standard
for identification that Congress intended and that courts have adopted,
and should thus create no new problems of interpretation,
Search and Copy Fees , SR . ’ : :

S. 2543 would add a new subsection (4) (A) to scetion 552(a) re-:
quiring the Office of Management and Budget to promulgate vegnia-
tions specifying a uniform schedule of fees applicable to all: FOTA
requests, and setting out. criteria for reduction or waiver of the fee,

Section 552(a) (3) of the FOTA provided that agencies could by
published rules set “fees to the extent authorized by statute” for serv-
ice performed in complying with FOIA requests—that is, for search-
ing.and copying requested documents.-5 U.S.C. §483(a) -authorizes
agencies to charge fees, as the agency head determines to be “fair'and:
equitable.” As set out in Circular No. A-25 of the Office of Manage-
ment and Budget concerning “User’ €harges;” “where a service  (or
privilege) ‘provides special benefits to an identifiable rocipient above
and beyond those which accrue to the public at large, a.change should
be imposed to recovet the full cost to the Tederal Government of ren-
dering that sevvice.” (Hearings. vol. ITI at469.) The circular outlines:
broad guidelines to be used.in defermining the costs to be recovered;
and-agencies have followed by setting .fee schedules for scarch and:
copying ii}' response tor FOTA vequests. i iv 17?7

Y
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The 1972 House Report observed the “real possibility that search
fees and copying charges may be used by an agency to effectively deny
for exemption under subsection (b) of the act,” and witnesses before
the subcommittee illustrated this observation.

Mr. Harding Bancroft reported a demand that the N.Y. Times
guarantee fees to search for documents that might not be released cven
when found, and observed that the Times ﬁnaT]y paid for search and
copying of documents that turned out to be classified Kuropean news-
paper clippings. (Hearings, vol. T at 160.)

Mr. Harrison Wellford suggested that fees “have become toll gates
on public access to information.” Ile described how he had been put
in a “Catch-22" situation by the Department of Agriculture:

The only way I could make my request specific was to get
aceess to the indexes by which those files were recorded. When
1 asked for access to the indexes, I was told they were internal
memoranda, and not available to me. Therefore, I had to
make my request in a broad fashion and they came back with
a bill for %85,000 which we regrettully had to turn down.
{Hearings,vol. 11 at 97.)

Mr. Wellford also told of receiving “frequent complaints from citi-
zens who have been charged search fees and xeroxing costs for infor-
mation which an agency made freely available to its regularly clients.”
(Hearings,vol. I1 at 103.)

Finally, My. Ronald Plesser indicated that in one instance FDA
asked a recuestor to make a prepayment for $20,000 just for a jpre-
Himinary seareh without even knowing which documents existed.
({learings, vol. T at 205.)

The Adwinistrative Conference of the United States conducted a
study on agency iinplementation of the FOIA and found that copying
charges ran from 5 cents a page at the Department of Agriculture to
$1 a page at the Sclective Service System, while clerical search charges
varied from $3 an hour at the Veterans’ Administartion to $7 an hour
at the Renegotiation Board. Similar variations were found in a study
submitfed to the Subcommittee by Mr, Ronald Plesser. (Hearings,
vol. I at 205.)

The Administrative Conference, in a formal recommendation, pro-
posed that a fair and equitable fee schedule be established by each
agency. “T'o assist agencies in this endeavor,” the Administrative Con-
ference recommmended establishing a committee which was to include
representatives of the Office of Management and Budget, the Depart-
ment, of Justice, and the General Services Administration. The Oflice
of Management and Budget was prompted by this recommendation
to initiate a study of the possibility of uniform charges under the
Freedom of Information Act, but this study was dropped before com-
pletion and no further action on this matter has been undertaken.
(I earings, vol. T at 204-6 ; vol. 11 at 97.)

S. 2543 proposes that the fee schedule to be set “shall be limited to
reasonable standard charges for document search and duplication.”
This standard wonld provide a ceiling and prevent agencies g‘om using
fees as barriers to the disclosure of information which should other-
wise be forthcoming. Under this standard, and with the provisions for

waiver and reduction of fees, it is not necessary that FOTA services
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performed by agencies be self-sustaining. Recovery of only direct
costs would be provided for search and copying, while no costs would
be assessed for professional review of the requested documents.if neces-
sitated. Proposals have been advanced that fees by agencies for FOIA
services performed be allocated to the agency receiving them and not
treated as general revenue. The committee believes that this could in-
duly encourage the charging of excessive fees b agencies, effectively
taxing public access even more. Since the fees will not go to the agency
involved, the fee charged need not directl y relate to the agency’s actual
costs, nor should the public pay more when dealing with an inefficient
agency. ‘

Finally, 8. 2543 allows documents to be furnished without charge or
at a reduced charge where the public interest is best served thereby.
This public-interest standard should be liberally construed by the
agencles; it is borrowed from regulations in effect at the Departments -
of Transportation and Justice. In addition to establ] ishing the general
rules, the amendment specifies that fees shall ordinaril ¥ not be charged
whenever the person requesting the records is indigent, when the ag-
gregate fee would amount to less than $3, when the records requested
are not found, or when the records loeated are withheld.

Venue

S. 2543 would establish venue in the District of Columbia concur-
rent with that already set forth in the Freedom of Information Act
“in the distriet in which the complainant resides, or has his principal
place of business, or in which the agency records are situated.”

A number of present federal statutes provide for exclusive venue
in the United States District Court for the District of Columbia (Vot-
ing Rights Act, 42 U.S.C. § 1973(c)) or in the D.C. Circuit Court of
Appeals (FCC Orders, 47 T1.8.(. §402(b) ; Clean Air Act of 1970,
42 U.S.C. § 1857 (h)—5(b) (1) ; Noise Control Act of 1972, 42 U.S.C.
§ 4915(a) ). Others provide for alternate or concurrent venue in the
District of Columbia federal courts. (Consumer Product Safety Act
of 1972, 15 U.S.C. § 2060 (a) ; Hobbs Act, 28 U.S.C. § 2343; review of
FCC orders—15 11.8.¢%. 717 (r). NLRE--29 U.S.Co8 160 (1Y, SKO—
15 U.S.C. §§ 77(1), 78(y), CAB—49 U.S.C. § 1486(b).) Over one-
third of reported FOIA cases have thus far been brought in the Dis-
trict of Columbia, and the courts of that district have gained sub-
stantial expertise in this arca. Since attorneys in the Justice Depart-
ment in Washington, D.C. will have been involved in initial FOIA
determinations at the administrative level (Hearings, vol I1 at 217
38 Fed. Reg. 19123, July 18, 1973), defense of litigation in the District
of Columbia would be more convenient from tho government’s van-
tage point.

District of Columbia venue would not be exclusive but only as an
alternative, at the complainant’s option. Concurrent venue will remain
where he resides or has his business or where the agency records are
situated.

Expedition on Appeal

The Freedom of Information Act presently provides that proceed-
ings brought under the Act in the district court shall “take precedence
on the docket” and “be expedited in every way.” (5 U.S.C. § 552(a)
(3).) While the D.C. Circuit Court of Appeals has adopted this man-
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date and has usually given appeals of FOIA - cases precedence, other
¢irenits have apparently not yet followed suit. S. 2543 would make
this practice of expediting FOTA cases on appeal as well as in the
trial court uniform thronghout the federal courts of appeals, reflect-
ing congressional intent to have FOIA:cases decided with the least
possible delay. : . A
One example of extraordinary delay which came to the commitiee’s
attention involved the case of Morgan V. FDA (D.C. Cir. No. 17—
1709}, where the plaintiff sued to obtain FDA disclosure of cer-
tain clinical and toxilogical tests submitted to the agency in connec-
tion with upplications for approval of new drugs. The appeal was
docketed September 2, 19713 Appellants reply brief was filed Septem-
ber 28, 1972; the case was argued February 22, 1973; and as of Janu-
ary 1974 no decisioin had been handed down. While one of first impres-
sion, this case has far-reaching implications for both the public and
the drug industry, as well as for the agency, and the FDA has post-
poned finalizing new FOIA regulations pending a final decision in
the case. :
1t should be noted that expedition of FOTA cases on appeal as well
as at the trial level may well work to the advantage of the govern-
ment. For the United States Court of Appeals for the District of
Columbia Cireunit held in one case that the FOTA confers jurisdiction
on the courts “to enjoin administrative proceedings pending a judicial
determination of the applicability of the Information Act to docu-
ments involved in those proceedings. (Bannercraft Clothing C'o. V.
Renenotiation Board, 466 F. 2d 435, 349 (1972), cert. granted). Thus
additional delays in related administrative proceedings may be
avoided by expedition of judicial determinations in FOIA cases.

In € amera Inspection and De Novo Review

Presently when most Freedom of Information Act cases reach the
federal district courts, the judge has authority to examine the re-
quested docoments in order to ascertain the propriety of agency “with-
holding. This procedure has not, however, been held to apply to records
withheld under the first exemption of the Act—subsection 552(b) ).
In Eavironmental Protection Ageney V. Mink (410 U.S. 73 (1973))
(ongresswoman Patsy Mink attempted to obtain documents relating to
the projected ciect of the underground atomic test at Amchitka from
the Knvironmental Protection Agenecy. The Supreme Court held that
in all cases except those dealing with information which is claimed to
be specitically required by executive order to be kept secret in the inter-
ost of national defense and foreign policy, de novo review by the dis-
trict couri—as provided for in the FOTA—allows an incamera inspec-
tion of the records requested. The Court yuled that in that inspection,
the court is to determine whether cl aimed exemptions apply in fact and
whether non-exempt materials can be severed from exempt materials
and be released.

While legislative proposals have been made to require automatic
in eamera examination of disputed records in every case, the Supreme
Court observed:

Plainly, in 'some situations, in camera inspection will be
necessary and appropriate. But 1t need not be automatic. An
agency should be given the opportunity, by means of detailed
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. affidavits or oral testimony, to_establish to the: satisfaction- - -3
. ‘of the District Court that the documents sought fall cleanly ... .-
beyond the range of material [not exempt, from disclosure]. -
The burden is, of course, on the agency resisting discloesure,
5 USC § 552(a) (3), and 1f it fails to meet 1ts burden without. -
_im camera inspection, the District Court: may order such in-
. ‘spection. (410-U.S: at 9%:) N G o
“*Ihus to the extent that a judge can rule on the government’s claim
that. material requested is exempt- from disclosure under the FOIA

without an in camera inspection of that material, such as examination
is not mandated. This approach was preferred by the Attorney Gen-
eral in his testimony. (Heorings, vol. TTat218.) .

There is, of course, an inherent disadvantage placed upon the ¢om-
plainant when material is submitted for in-camera examination, since
the court’s decision will not'be the product of an adversary process.
Private attbimieys with experience in litigating FOIA suits have
emphasized this disadvantage. One testified that in 6ne case an agree-
ment was reached where he was permitted full access to Treasury De-
partment files under an agreement that only information ultimately
ordered disclosed by the court would be publicly revealed. (Hearings,
vol. IT at 117.). Another indicated that in every FOIA case he filed he
requested the court to require the government to file a memorandum
explaining why withheld materials were exempt, so that he could re-
spond to the explanation. (Hearings, vol. 11 at 100.) These types of
procedures providing for the utilization of the adversary process is
In camera proceedings are to be encouraged whenever possible. (See
Hearings, vol. IT at 127, 142.)

On August 20, 1973, the D.C. Circuit Court of Appeals observed

that in cases in which in camera examination is warranted:

Tt is anomalous but obviously inevitable that the party
with the greatest interest in obtaining disclosure is at a loss
to argue with desirable legal precision for the revelation of
the concealed information. Obviously the party seeking dis-
“closure cannot know the precise contents of the documents
sought. . . . In a very real sensc, only one side of the con-
troversy (the side opposing disclosure) is in a position con-
fidently to make statements categorizing information. . . .

The present method of resolving FOTA disputes actually
encourages the Government to contend that large masses of
information are exempt, when in fact part of the information
should be disclosed. (Vaughn v. Iosen, No. 73-1039 (D.C.
Cir., Aug. 20,1973), Slip op. at 8.)

_ The court ordered that, in those situations calling for in camera
inspection, the government must provide a detailed analysis of the
withheld information and the justifications for withholding them, and
must formulate a system of itemizing and indexing those documents
that would correlate statements by the government with the actual
portions of each document. The committee supports this approach
which, with the use of a special master where voluminous material is
involved, was intended by the court to “sharply stimulate what must
be in the final analysis the simplest and most effective solution—for
agencies voluntarily to disclose as much information as possible and
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to create internal procedures that will assure that disclosable informa-
tion can be easily separated from that which is exempt.” (Vaughn v.
Llosen, No. 73-1039 (D.C. Cir., Aug. 20,1973),slip op. at 17.)

One proposal considered by the committee (in S. 1142) would have
required in eamera inspection of records in FOIA cases. While the
court shoulid be able to require submission of documents for in camera
inspection when it determines such procedure to be desirable and ap-
propriate, the court should also, in the testimony of the American Bar
Association spokesman John Miller, “be enabled to reach a decision
with respect to whether or not a particular record has been lawfnlly
withheld under the Freedom of Information Aect in any manner that
it_chooses, including through the usc of afidavits or oral testimony.”
({earings, vol. 11 at 156.)

The Supreme Court. in #nk held that the FOTA does not permin an

attack on the merits of an executive decision to classify information.
Since the fact of classification was not in issue, in camera examination
could serve no purpose. The practical result of this decision is that in
camera inspection of documents withheld under exemption (b) (1)
will generagly be precluded in cases brought under the FOTA.
5. 2543 would amend the Act to permit such examination, and a
fuller discussion of this issue appears below in this Report (page -—).
On at least two oceasions, however, the government has taken the posi-
tion that the seventh exemption (subsection (D) (7)) relating to dis-
closure of investigatory files also represents a blankoet exemption where
in camera inspection is unwarranted and Inappropriate under the stat-
ute. (Ntern v. Richardson. No, 17973, D.C. Cir., Sept. 25, 1973 ; W is-
berg v. Departinent of Justice, No. 71-1026, D.C. Cir., reargued en
bane.) By expressly providing for in camera inspection vegardless of
the exemption invoked by the government, S. 2543 would make clear
the congressional intent—implied but not expressed in the original
FOIA-—as to the availability of in camera examination in all FOTA
cases. This examination would apply not just to the labeling but to
the substanece of the records involved.

S. 2543 also indicates that the court shall make its determination
whether the requested records “or any part thereof may be withhald
under any of the exemptions.” The spokesman for the American Bar
Association snggested in the hearings that “it would also be useful
to amend the statute so as to make it clear that agencies are required
to separate exempt from non-exempt information in a particular
record. and make available the non-exempt information.” The com-
mittee believes that this requirement is understood in the basic FOTA,
and the inclusion of this amendment provides authority for the conrt
during judicial review to undertake such separation if the agency has
not. (See alsy page — below. concerning the government’s responsibil-
ity to refease documents after deletion of segregable exempt portions, )

Assessment of Aitorneys’ Fees and Costs

5. 2543 would permit the courts to assess reasonable attorneys’ foes
and other litigation costs against the United States in cases where the
complainant has substantially prevailed. Such a provision was seen by
many withesses as crucial to effectuating the original congressional n-
tent that judicial review be available to reverse agency refusals to ad-
here strictly to the Act’s mandates. Too often the barriers presented
by court costs and attorneys’ fees are insurmountable for the average
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request of infoiénation, allowing the "gBVé{r"ﬁjﬁeht* to“escapie conrpliance
with the, Jaw. :‘.fIf,,!:he,;gové‘rflménﬁh"a‘d-to' pay legal fees each: time it
lost a cage,” observed oné vithiess, it would be. muchi-more dateful to
oppose anly those areas thit it had o strong'chatice of winning.”? (Hear-
i’ﬂ S, V\Ol,l af%l‘l') . B -LV!‘_;_ ,“.9.\ By :;i,, !:“". EAEE EE A »-._':!, SEyagE cae dan j’:‘
’.&‘hgﬁ_'qustgl -le preserited b, Titigation dosts ¢an:be:actte even when
the press 1s involved, A¥stated by the Natioiial Newspaper Associations

. : R L U Lo ST RET T & LA RN ST S SR [T S
© 1 . ‘An-overriding facter in the fatlure of, 9{1;1"1‘=,$gg‘11f('1:é11‘f_r1.0f" the - =
- Press to use the exjgting, Act js t @.6;;98.11594991}{,17,1‘6(2{39@{ with:
<> litigating FOIA matters in, ﬂl)& ¢quyts, once an. agdficy his * 7
« +decided against making-infoymation ay@}i@bls;:,’rhziis;ptbb’-.v
. - ably the most underminipg asp:ech.of‘,exl_sty}ag; lawan g,er;f'ely
litits the use of the FOL Act, by all media, but ié,‘speci,z‘ﬂ}(‘fi‘ -
smaller sized newspapers. LThe ﬁhancml‘i_gi((penée inyolved,
- coupled with:the;inherenf, delay, in obtaining ’g’hg';lp’iofmﬁ‘— :
¢ - tion, mieans, that, vegy Iew. community _Dewspipé s e
~ ever going to. be able to mafe, use of ﬁheAgt“}gﬂ,le‘ss,éhan‘ffe%sg"““‘
are initiated by, the Committge. ({earings, vol. I];atg‘f>
~ The necessity to bear dttorneys’ fecs and court gosts ,c_a.;(;i.;th,u 5, present
barvieis to the effective implementation of national policies, expressed
by the Congress in legislation. The Supreme Court -has.gecognized
the role of statutory’ alloWwance:of attorneys’ fees to plaintiffs 1n-en-
couragitig individuals “te;seek judicial relief” for the purpose of
“yindieating national spolicy.”. (Northeross-v. Memphis B. of Fduca-
tiom, 412 TLS, 427::(1973—)3 Tn .one.case invelving the nonstatutory
award of attbrneys’ fees, the judge observed.that “ ‘a private attorney
general’ should be awarded attorneys’ fees when he has effectuated a
strong Cohgressionil policy which has benefitted a large ¢lags of people,
and whoré' further the necessity and: financial burden of private en-
forcement are such as to make the award essential.”) (Le Razq Unida
v. Volpe, 57 F.R.D: 94 (N.D: Calif. 1972.).). Nonetheless, it 18 gener-~
ally held that attorneys’ fees may not be awarded. against the govern-
ment, absent explicit statutory authority. (See 28 U.S. § 2413; West
Oentrol Mo. Rural Dev. Corp. v. Phillips, 42 U.SIL.W. 2366 (D.D.C.,
Dec. 21, 1973).) - ¢+ - . . . B
Congress has established in the FOIA a national policy of disclo-
sure of government information, and the committee finds it-appro-
priate and desirable, in order to effectuate that policy, to provide for
the assessment of attorneys’ fees against the government where the
plaintiff prevails in FOIA litigation. Further, as observed by Sena
tor Thurmond: _ :

We must insure that the average e¢itizen can take advan- =~
tage of the law to the same extent as the giant corporations
with large legal staffs. Often the average citizen has fore-
gone the legal remedies supplied by the Act because he has
had neither the financial nor legal resources to pursue litiga-
tion when his Administrative remedies have been exhausted.
(Hearings, vol. L at 175.) T

Even the simplest FOTA case, according to testimony, involves legal
nxpenses of over $1,000. (Hearings, vol. T at 211, vol. TL at 96.) “Only
the most affluent organizations might decide to challenge the Govern-
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Approved For Release 2007/02/07 : CIA-RDP75B00380R000600190003-7



Approved For Release 2007/02/07 : GfA-RDP75B00380R000600190003-7

ment in courts,” said Theodore Koop of the Radio-Television News
Directors Association. (Hearings, vol. 1T at 24.) | e

The bill allows for judicial discretion to determine the reasonable-
ness of the fees requested. Generally, if a complainant has been sue-
cessful in proving that a government official has wron,gf_ullx withheld
information, he has acted as a private attorney general in vindicating
an important public policy. In such cases it would seem tantamount
to a penalty to require the wronged citizen to pay his attorneys* fee
to make the government comply with the law. However, the bill
specifies four criteria to be considered by the court m exercising its
discretion: (1) “The benefit to the public, if any dpmvu}g from‘ ‘the
case”; (2) *“the commercial bepeht. to _the complainant™ ; (3’2" the
nature of” the complainant’s “interest in the records sought”; and
(4) “whether the goverriment’s withholding of the records sought had
a reasonable basis in law.” - T

Under the first criterion a court would ordinarily award fees, for
example, where a newsman was secking information to be used in a
publication or a public interest group was seeking information to
further a project benefitting the general public, but it would not award
fees if a business was using the FOIA to obtain data relating to a
competitor or as a substitute for discovery in private litigation with
the government. L o

Under the sccond criterion a court would usually allow recovery
of fees where the complainant was indigent or 'a nenprofit public
interest group versus but would not if it was a large corporate interest
(or a representative of such an interest). For the purpaoses of applying
this criterion, news interests should not be considered commercial
interests. : :

Under the third criterion a court would generally award fees if the
complainant’s interest in the information sought was scholarly or
journalistic or public-interest oriented; but would not do so if his
mterest was of a frivolous or purely commercial nature. :

Finally, under the fourth criterion a court would not award fees
where the government’s withholding had' a colorable basis in law but
would ordmmarily award them if the withholding appeared to be
merely to avoid embarrassment or to frustrate the requester. Whether -
the case involved a return to court by the same complainant seeking
the same o1 similar documents a second time should be considered by
the court under this eriterion. :

In the above situations there will seldom be an award of attorneys’
fees when the suit is to advance the private commercial interests of the
complainant. In these cases there is usually no need to award at-
torneys’ fees to insure that the action will be brought. The private self-
interest motive of, and often pecuniary benefit to, the complainant will
}\5- suilicient to insure the vindication of the rights given in the FOTA.
I'he court should not ordinarily award fees under this situation unless
the government officials have been recaleitrant in their opposition to
a valid claim or have been otherwise engaged in obdurate behavior.

1t should be noted that the criteria set out in this subscction are in-
tended to provide evidence and direction—not airtight standards—for
courts to use in determining awards of fees. Each criterion should be
considered mdependent;ly, so that, for example, newsmen would ordi-
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narily recover fees even where the government’s defense had a reason-
able basis in law, while corporate interests might recover where the
withholding was without such basis. = = - RS TRNETEE S R
Courts have asstimed- inheretit equitable powers'to award fees and .
costs to the defendant if a lawsuit.is determined to be frivolous and
brought for harassiment purposes; this. principle .would eontinue,. as:
before, toapply to FOTA cases. LRI LA e e
Answer Time in Qourt : R R
Section 1(b) (2). weould.give the goverllmevnit:{ZQ;days to answer in .
court a complaint -which. challenged the. withlio)ding of information
contrary to the Freedom of Ins ormation Act, The Act recognizes the
importance of the time element. to the, public seeking information, and
requires that FOTA Iitigation take precedence on court, dockets and
be expedited. The Act, specifies: | S ey _
Except as to causes the court-considers. of greater impor- ..
tance, proceedings before the distriet: court, as authorized by
this paragraph, take precedence on the docket over all other
causes and shall be assigned for hearing and trial at the earli-
est practicable date and expedited. in every way. (5 U.S.C.

§552(a) (3).) T

In normal litigation in the federal courts, the defendant is given
20 days:to answer the complaint. (Fed, Rules Civ. Proc., Rule 12.)
Undeér present rules, however;the federal. government.is.given 60 days.
to answer, Although many of the answers in FOIA suits are per-’
emptory, the hearings indicated that the government often obtains
extensions beyond the 60-day period and on occasion has taken over
twice the time to respond to a complaint. (See Hearings, vol. IT at
121. o . o o '
Bgfore any FOIA case reaches court, the agency from which the
records were first, requested would already have had time—both: ini-
tially and in an administrative appeal—to determinc the legal and
Practical implications of its withholding. (Section 1(c) of the bill
would provide for two 15-day time periods for the initial agency re-
sponse and administrative appeal consideration.) One attorney who
bas participated in FOIA. cases, Mr. Peter Schuck, observed that “the
legal positions are very clear by the time that the matter emerged from
the agency.” (Hearings, vol, 11 at 60.) Another FOIA litigator, Mr.
Robert Ackerly, agreed : . ‘

The Government, does not need 60 days to answer one of
these cases. The request has to be made. to the agency and an
appeal taken. The agency has their file on the case. They shift
it to the Department of Justice and an answer can be filed
promptly. In addition the Department habitually files a gen-
eral demial. They don’t even need to seo the documents. They
come in and admit jurisdiction and deny everything else. It

. is hard to get the case at issue. We do file motions for in-
camera inspection but the Government objects to that because
they want time to answer. _ e

I think an amendment which would give the Government
20 days, which we -all have in litigation is reasonable and
would. ‘help expedite these considerations by the court.
(Hearings, vol, IT at 109.) '
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Farthermore, under an order recently promulgated by the Attor-
ney General, the Justice Department will be consulted before any final
denial of a request for information is issued by any agency. (38 Fed.
Reg. 19123, July 18; 1973.) Thus the 20-day requirement should not
constitite an undue burden on the go¥ernment. In’spécial circam:-
stances, the court could direct, for good cauge, an extension of time
heyond 20 days for the government’s answer. ToinTm
Sanction for Violation S r

‘There are numerous provisions in federa]l law containifig’ sane-
tions against unauthorized disclosure of certain’ kinds ‘of ‘informa-
tion to the public. For example,'18 U7.8.C.'§ 1905 makes it a.federal
cvime for government employées to reveal trade secrets. ‘Numerous
other liws and regulations prohibit disclogure of financial of: médical
information, tax returns_ census data, or various applications for pov-
ernment assistance. (£.g., 42 11.8.C. § 1306 : crime to disclose informa-
tion  files.of Social Security Administration; 18 U.S.C'.'§ 7984 cvrime
to disclose classified information; 13 U.S.€. § 214: prohibits céusus
emplovees from: divulgging census information; 42 U.S.C.82000(e)-5:
erime te' make information public.in violation of Hequal ¥mployroent
Opportunities Act.) R P
"But nowhere in the federal law are there effective sanctions, for
government employees who violate the law by withholding jinforma-
tion. Although general administrative sanctions are available against
government employees who violate clagsification requirements (e.g:
E.0. 11659, sec. 13; 5 Foreign Aff. Man. §992.1-4), (Gongreseman
Moorhead reported that his investigation of the numerons. sanctions
against employees for disclosure of classified matter, revealed that
“Not one case in 2,500 involved discipline for overclassification.”
({1ewrings, vol. 1 at 187.) , : IR

The new subsection 552(a) (4) (F) added by S. 2543 includes a pro-
cedure for a judicial determination whether the federal employee Te-
sponsible for wrongfully withholding information from the ptblic
has acted without a reasonable basis in law. If the court so deter-
mines, it is anthorized to order the responsible, employee’s appropri-
ate supervisor to suspend him between 10 and 60 days. Provistons are
included elsewhere in the bill (section 8) for identifying those indi-
viduals involved in the decision to withhold information requested
under the Act. :

Before any civil sanction could be levied against the responsible em-
ployee under S. 2543, he must be served with notice and be given an
opportunity to appear before the court, and the court must find that
his action in withholding the documents in question was “without rea-
sonable basis in law.” The committee does not intend this standard
to imply that a responsible government employee will be held liable
under this section in the ordinary case where, for exainple, advice of
counsel is sought and followed and where there may be a reasonable
difference of opinion on application of the law to the material saught.
The standard would apply to extraordinary and egregious cases
where an official refused to follow the mandates of the law.

The “reasonable basis in law” standard is, as thus explained, neither
“vague nor uncertain. In fact, it is substantially more specific than

language presently in the law and regulatiqns governing the conduct
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of employees and officials of the executive branch. For example, Ex-
ecutive Order 11222, section 202(c) provides that: :

It is the intent of this section that employees avoid any
action, whether or not specifically prohibited by subsection a,
which might result in or create the appearance of (1) using
public office for private gain; (2) giving preferential treat- .
ment to any organization or person; (3) impeding govern-
ment efficiency or economy; (4) losing complete independ-
ence or impartiality of action; (5) making a government
decision outside official channels; or (6) affecting adversely
the confidence of the public in the integrity of government.
(Sec also 5 C.F.R. § 735.201a.) :

Also prohibited by Civil Service Commission Regulations is an
employee’s engaging in “criminal, infamous, dishonest, immoral or
notoriously disgraceful conduct, or other conduct prejudicial to the
government.” (5 C.F.R. § 735.209.) Surely withholding of informa-
tion from the public in violation of the FOIA and without any “rea-
sonable basis in law” is more precise and identifiable conduct than
“affecting adversely the confidence of the public in the integrity of
the government” or engaging in “conduct prejudicial to the govern-
ment.” Under existing law, violation of these prohibitions opens an
employee to liability up to permanent dismissal from government
service.

The need for statutory incentive against secrecy was spelled out by
one witness before the subcommittee: '

One major reason the bureauncratic attitude “when in doubt,
withhold® is so entrenched is that it is rooted in legal self-
protection. An official is held individually accountable under
criminal statutes for releasing trade secrets or other confiden-

_tial information but faces no sanction at all if he illegally
withholds information from the public. (Hearings, vol. 11
at 105.) .

My, Ralph Nader testified that “The great failure of the IFreedom
of Information Act has been that it does not hold federal officials ac-
countable for not disclosing information.” (Zearings, vol. I at 209.)
“There is presently no ineentive whatever in the act to comply,” said
another witness. (Hearings, vol. T1 at 59.) Mr. Nader told the sub-
committee of an employee of the Office of Economic Opportunity who
was suspended because he had released allegedly confidential informa-
tion. QKO later released that same information when sued under the
Freedam of Information Act, but it still refused to lift its suspension
of the employee: (Hearings, vol. I at; 209.) e

Mr. Ronald Plesser, referring to this same example, said:

~ If the government can suspend or terminate an individual
for releasing information, then it must be compelled to bring
similar action against an employee for not disclosing public
information. ‘Only after federal employees are held account-
able for their action under this law will the people’s right to

_ know be guarantced. (Hearings, vol. IL, at 175.)
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The inclusion of a civil penalty as sanction for violation of the
Freedom of Information Act would clearly indicate Congress’ corn-
mitment to openness, not secrecy, on the part of every officer and ern-
ployee in the federal government. ‘

A\ number of states have enacted freedom of information statutes
which include penalty provisions for violation of those statutes. Re-
moval from office is provided in two states (Ila. Stat. Ann., ch. 119,
see. 02: Kans, Stat. Ann., sec. 45-203), and others impose fines and
even jail terms. A comprehensive list of the relevant state statutory
provisions and language is contained in the Appendix. The sanction
proposed in . 25343 is more precise and, in fact, more lenient than
these state statutes. ‘

Administrotive Deadlines

Section 1(c) wonld establish time deadlines for the administrative
handling of requests for information nnder the FOTA. Tt would re-
quire the agency to determine within fifteen days after the receipt
of any request whether to comply with that request, and would give
the agency an additional 15 days to respond to an appeal of its initial
denial. With each notification of denial to the requester. the agency
wonld have to outline clearly the subsequent steps that could be taken
to challenge the denial. ‘

The study by the Administrative Conference, testimony by govern-
ment witnesses, and the pattern set by present agency regulations
suggest flexihility in responding to requests for information, even
where specific time deadlines are set. I’roposals by governmental wit-
nesses have been made that this matter he {eft entirely to each agency’s
regulations, so that the agency could determine the flexibility and dis-
cretion it-needed to deal with requests. (Hearings, vol. IT at 82, 217~
18).

Witnesses from the public sector, however, uniformly decried delays
in agency responses to requests as being of epidemic proportion, often
tending to be rantamount to refnsal to provide the information. Media
representatives, in particular, identified delay as the major obstacle
to use of the FOIA by the press and urged still guidelines for agency
responses. (Hearings, vol. 11 at 23, 27). Too often agencies realize that
a delay in responding to a press request for records can often moot the
story being investigated and will ultimately blunt the reporter’s desire
to utilize the provisions of the Act: “Tn the journalistic field, stories
that cannot be run when thev are newsworthy often cannot be run at
all,” observed New York Times Vice President ITarding Bancroft.
“Reluctant offcials are all too aware of this.” (Hearings, vol. I at 162.)

Senator Chiles, testifying before the subcommittee, pointed out the
findings of a special Library of Congress study that found:

That the major Government agencies took an average of
33 days to even respond to a request for public record under
the Freedom of Information Act. And an average of 50 days
to respond when the initial decision to withhold information
was appealed by someone looking for the facts. (Hearings,
vol, TL at 14-15.) - ' ‘

Almost every public witness at the hearings bg‘dught. out specific
examples of inordinate delays encountered following initial requests
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for-information. Senator Thurmond observed in his opening state-
ment, “often the lapse of time or unjustified delay renders the infor-
mation useless.” (Hearings, vol. I at 176.) And Mr. Ralph Nader told
the subcommittee that “Above all else, time delay and the frequent
need to use agency appeal procedures make the public’s right to knovs;g
as established by the Freédom of Information Act, a hollow right.
(Hearings, vol. I at 210.) And one commentator noted, “delay 1s the
agency’s one predictable defense to'a request which it doesn’t wish to
honor.” (Elias & Rucker, “Knowledge is Power: Poverty Law and
the Freedom of Information Act,” Tegal Serv. Clearinghouse, May
1972, reprinted in 120 Con. Ree. 5834, Jan, 80, 1974, daily ed.) .

Mr. Anthony Mazzocchi, representing the Oil, Chemical and Atomic
Workers International Union, placed a compelling perspective on
agency delays in responding to requests for information relating to
health and safety of workers. He testified : '

. Now, a great deal of the time we find not outright refusal,
just dilatory tactics being used where we don’t hear for many
months or they don’t answer our request for this information.
It is left hanging so to speak. . . . In those cases where wo
have been successful in securing the [inspector’s] report, the
average delay from the issuance of the citation to recelipt, of
the report has been 8 months. . . . o
Obviously, when dealing with information that is vital to
the health of workers, such delays and denials are unconscion-
able. . . . Soto be dilatory on an antitrust action is an incon-
venience but to be dilatory where health is concerned may
doom an individual to early death. (/7 earings, vol. IT at 67,
69.) ' o
Frequent instances of agencies’ failing to follow their own regula-
tions militate against allowing them to govern their own performarice.
For example, on Angust 2, 1972, a request was made to the Depart-
ment. of Justice for certain business review lotters issued by the Anti-
trust Division. The initial denial was dated November 24, 1972—over
three months after the initial request—from which an appeal was
taken to the Attorney General on December 6, Although the requestor
filed suit on February 21, 1973, the final agency response was not
forthcoming until Aptil 19. That response denied access to the docu-
ments under longstanding departmental policy. Thus, a period of over
4 months elapsed before the administrative appeal was decided.
(I carings, vol. T at 210; vol. IT at 165, 172.) And, ironically, in the
interim the Department proposed regulations effective March 1st
under which the responsible agency official will respond to any request
for information within ten days, and under which the “Attorney Gen-
eral will act upon the appeal within 20 working days.” (38 Fed. Reg.
4391, Feb.'14,1973.) - L o
Mr. John Shattuck, testifying for the American Civil Liberties
Union, provided further examples, involving requests to the Justice
Department: S T T
In one ACLU case, we made a request by letter to the
Justice Department’s Internal Seeurity . Division. Two
months after we requested information by letter we were in-
formed that we had to complete the proper form. After we
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gent a completed form, more than two additional months
elapsed before we were informed that the record we requested
did not exist. In another case, inyolving the United States
‘Parole Board, more than two months passed after we had
made several telephone requests for a new set of parole
eriteria being used by the Board before we were orally in-
formed that we would not receive the criteria. A demand
letter was sent to the Board’s counsel, threatening suit if we
did not receive the information within twenty days. On the
twentieth day, the Board’s counsel by telephone informed us
that he was almost certain we would be provided with a copy,
but, that he needed a couple of more weeks to clear release
with others in the agency. Among the “reasons” given for this
delay, the counsel stated that the Department of Justice was
having difficulty deciding which office should handle our re-
quest, since it did not wish to concede that the Parole Board
was an “agency” within the meaning of the Act. (Hearings,
vol. 11 at 53.)

Added another witness: “If ‘Justice delayed is justice denied,” how
much more pernicious is the denial when Justice does the delaying.”
(Hearings, vol. IT at 63.)

It should be obvious that most persons requesting information
from the government are not going to go to court if their requests
are not answered within the short time provided in this subsection,
if the agency sets forth reasonable grounds for delaying its response.
Examples of such cases might be where the records sought are in vari-
ous locations, where voluminous materials are sought, where some
sanitization of files is necessary before release, and where the agency
cannot locate the requested materials. In these cases, if the agency
appears to be making a good-faith effort to comply with the request,
the requester should inevitably bear with the agency until the records
are Jocated, compiled, and a decision is reached as to their release.
There appear to be no premature suits on record so far, in this respect.
As Mr. Robert Ackerly responded to a question whether attorneys will
run into court before agencies have been found the records requested :

That rarely happens. We have made that implied threat to
the agencies saying, look, it has been a month or 6 weeks and.
if we don’t get a positive response we will treat it as a denial,
But it if you are really interested in getting the information
and if you believe that the agency tells you they are trying to
locate it. you will work with the agency to try to.get the in-
formation. : : '

T dor’t think these suits have been brought for the fun of
bring:ng law suits or for practice, I think most people are sin-
cere in their requests. And we want to get the documents and
not litigation. .

. So [think, I don’t know what the agency’s experience is but
my experience is that we work with the agencies and I have
not yet brought a suit without a final denial althongh I may
have one with EPA now because T am losing patiencé with
them. (Hearings, val. IT at 112.) :
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On the other hand, an agency with records in hand should not be
able to use interminable delays to avoid embarrassment, to delay the
Impact of disclosure, or to wear down and discourage the requester.
Therefore, the time limits set in section 1(c) of 8, 2543 will mark the
exhaustion of administrative remedies, allowing the filing of lawsuits
after a specified period of time, even if the agency has not yet reached
a determination whether to release the information requested.

For those agencies which believe that 15-day deadlines are simply
unworkable, the recent address by Federal Fnergy Office Adminis-
trator William Simon to the National Press Club should be instiue-
tive. Despite the extraordinary number of inquiries received by his
office, Mr. Simon told journalists:

Within 24 hours of our receiving your requests for information,
we will issue an acknowledgement, or grant the request. Within ten
working days, I personally guarantee that you will get the informa-
tion you seck, or have the opportunity to appeal. Appeals will be
tuled upon within no more than ten days.

A 10-day limit for the initial response to an information request
is also provided by regulation for the Defense Supply Agency. (32
C.E.R. §1260.6(b) (3).)

The House Report observed that “Very few of the agencies make an
effort to inform requestors that they can appeal the initial decision,
. « . Thus, in most agencies the regulations state that an initial refusal
may be appealed to a top official in the agency, but agencies seldom
make a point of its appellate procedure in the letters denying the ini-
tial request.” Section 1(c) of S. 2543 therefore adds to the FOIA the
requirement that upon an initial denial of a request for information
the agency shall notify the person making the request “of the right of
such person to appeal to the head of the agency any adverse deter-
mination.” Likewise, when a denial is upheld on appeal the agency
“shall notify the person making such request of the provisions for
judicial review of that determination.” Intermediate appeals are not
contemplated under S. 2543, nor would the administrative time limita-
tions make such appeals practicable. '

During the subcommittee hearings Senator Kennedy proposed that
“administrative appeals from information denials not go through the
agency initially refusing access, where egos and self-protective in-
stincts remain in full force, but to an independent agency with special
expertise.”” (Hearings, vol. I at 2.) A similar suggestion was made by
a spokesman for the Consumers Union. (/d. at 58.) A form of this
proposal was instituted administratively by the Attorney General,
when he announced at the hearings:

I will immediately remind all federal agencies of the De-
partment’s standing request that they consult our Freedom of
Information Committee before issuing final denials of re-
quests under the Act.

In this connection I will order our litigating divisions not
to defend freedom of information lawsuits against the agen-
cies unless the committee has been consulted. And I will in-
struct the committee to make every possible cffort to advance
the objective of the fullest responsible disclosure. (. earings,
vol. IT at 217.)

27-041---74——4
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"This procedure has been writien into departmental regulations. (38
Ped. Reg. 19123, July 18, 1973.) The committee supports this step and
believes that data should be developed regarding its effectiveness be-
fore legislative action 1s taken to legislate mandatory outside consul-
ration.

Feiption (O)1)

~ One change in the exemption language having primarily procedural
implications is proposed in section 2(a) of 8. 2543 : Subsection (b) (1)
of section 552 is changed to except from the disclosure provision mat-
ters that not only are on their face “specifically required by an Ex-
scutive Order”—or statute— “to be kept secret in the interest of
national defense or foreign policy,” but also matters that are in fact
Found to be within sueh an exceutive order or statute. This change 1s
responsive to the invitation of the Supreme Court in the Mink case
(410 U.5. 732) that Congress clearly state its intentions concerning
judicial review and in camera inspection of records claimed exempt
Ly virtue of statute or executive order under section 552(b) (1),

Before January 23, 1973, it was generally believed that the de novo
review required in section 552(a) (3) applied to documents withheld
under all nine exemptions of the Freedom of Information Act—that
is, that documents withheld under any exemption could be examingd
by a court in camera. But on that day the Supreme Court, in the Mink
case, ruled 5 to 3 (Justice Rehnquist not participating) that any
information specifically classified pursuant to executive order and
withheld unger section 552(b) (1) is exempt from disclosure whether
or not it shovld have been classified ynder the relevant standards, and
that courts are not entitled to review the propriety of the agency cle-
cision to classify the information. Given the extensive abuses of the
classification system that have come to light in recent years (see, .9,
Executive Classification of Information, H.R. Rept. 95-221, Com-
mittee on Government Operations, 93rd Cong., 1st Sess., May 22, 1973,
p. 40) the courts at the lcast should be vested with authority to re-
view security classification where an ageney acted without reasonable
grounds to assign a classification to a particular document. The pro-
posed anendment to section 55%(b) (1) 1s designed to give the courts
{hat authority.by permitting them to examine the documents in light
of the executive order or statute cited to justify withholding.

'The Supreme Court indicated that the existing language of exemp-
tion (b) (1) does not permit in camera inspection of withheld docu-
ments, it classified, even to sift out “nonsecret components.” The court
then observed :

Obviously this test was not the only alternative available.
But Congress chose to follow the Fxecutive’s determination
in these matters and that choice must be honored. (410 U.S.
at 81.)

In comeurring with the majority decision in Mink, Justice Potter
Stewart stated that Congress “has built into the Freedom of Infor-
mation Act an exemption that provides no means to question an execu-
tive decision to stamp a document ‘secret’, however cynical, myopic, or
oven corrupt that decision might have been.” He said further taat

Yongress “in enacting section 552(b) (1) chose. .. to decree blind ac-
ceptance of executive fiat.” (410 U.S. at 95.) As Congresswoman Mink
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observed in her testimony before the subcommittee, “Under the slip-
shod and illicit procedures devised by the executive to withhold in-
formation under the national defense exemption, an army of bureau-
crats have been allowed to classify and withhold information at will.”
(Iearings, vol. T at 370.)

New York Times vice president Harding Bancroft put the position
of the press thusly:

It is of fundamental importance that a court have the
power to review the contents of records sought by newspaper
reporters and that courts not be bound by a security classifi-
cation placed upon documents up to 30 years ago by a cau-
tious civil servant—Ilet alone a “cynical, myopic, or even
corrupt” one. (Hearings, vol. I at 162.)

Other witnesses, including Senator Harold ITughes, retired Air
TForce analyst William Florence, Professor Earl Callen, and Dr.
Daniel Klisberg, also attacked existing practices as harmful both to
public knowledge of government policy and to expert inquiry into
scientific matters. (ZZearings, vol. T at 259-68, 285-308, 421-70.) And
as Congressman Moorhead said, “In our many days of hearings on
classification we saw many cases where the use of the classification
stamp was simply ridiculous.” (/d. at 180.) '

Such abuse of sccurity rationales to forestall or prevent disclosure
was not the intent of the authors of the FOIA in 1965, and S. 2543
makes it clear that such is not the intent now. The addition of the
words “and are in fact covered by such order or statute” to the present
language of section 552(b) (1) will necessitate a court to inquire dur-
ing de novo review not only into the superficial evidence—a “Secret”
stamp on a document or set of records—but also into the inherent
justification for the use of such a stamp. Thus a government affidavit
certifying the classification of material pursuant to executive order
will no longer ring the curtain down on an applicant’s effort to bring
such material to public light. . ,

Some proposals that have been made to amend subsection (b) (1)
would require the court to analyze whether the decument withheld
would, if disclosed, endanger the national defense or interferc with
foreign policy. Under this approach, any classification of the docu-
ment under an executive order or statutec would be irrelevant. Con-
gress could leave ultimate classification decisions to the courts, under
only a general national-defense or foreign-policy standard, but the
committee prefers to rely on de novo judicial review under standards
-set out in executive orders or statutes.

The courts, in order to determine that the information actually is
“covered” by the order or statute, will ordinarily be obliged by S. 2543
to inspect the material in question and, from such an inspection, to
“determine whether or not the classification was imposed by an official
authorized to impose it and in accordance with the standards set forth
in the applicable exccutive order. Morcover, courts facing a (b) (1)
exemption claim will have to decide whether or not a classification
imposed some time in the past continucs to be justified.

A Department of Defense witness told the subcommittee :

T do not believe that the Department of Defense would ob-
ject to permitting the judge in some circumstances, rare cir-

1
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cumstances, 1 would hope, to examine such a document should
he have reason to believe, grounds to believe, or probable
cause to believe, that there may have been an improper classi-
fication, but we would think that it would be in the court’s
interests as well as in the interests of everyone, including the
executive branch, not to involve the courts in a wholesale
veview of classified documents. (Hearings, vol. IT at 87.)

The American Civil Liberities Union spokesman observed on this
point:

I don't think there is a danger the courts will be flooded
with litigation. To the contrary, what this statute would do,
1 think, together with Congress’ movement in the classifica-
tion area in general, would be to place a realistic deterrent on
over-classification. Those few litigants who were able to go
into court and demonstrate that a document was improperly
classified should be entitled to compel its release, but I don’t
think veu will have a flood of persons going in. (Hearings,
vol. 11 at 387.)

The committee realizes that such an examination of sensitive, and
quite probally, complex material may impose an additional burden
on judges. And the committee would expect judges, in such circum-
stances, to give consideration to any classification review of the ma-
terial being sought already conducted within the executive branch.
An interagency committee to conduct such reviews has been estab-
Tlished pursuant to ISxecutive Order 11652 of March 8, 1972, and courts
judging the propriety of classification in a given case should be
able to accord the deliberations of that committee—to which requests
for declassification are supposed to be appealed—appropriate
consideration.

It is essential, however, to the proper workings of the Freedom of
Information Act that any executive branch review, itself, be review-
able ouiside the exccutive branch. And the courts—when necessary,
using special masters or expert consultants of their own choosing to
help in such sophisticated determinations—are the only forums now
available in which such review can properly be conducted.

The judgments involved may often be delicate and difficult ones,
but someone other than interested parties—oflicials with power to
classify and conceal information—must be empowered to make them.
Tt is the committee’s conclusion that the courts are qualified to meke
such judgments. Unless they do, citizens cannot be assured that the
system for classifying information is not, as Justice Stewart suggested
it could be, “cynical, myopic or even corrupt.”

Changing “Files” to “Records”

Section 552(a) of the Freedom of Information Act uses the word
“records” when referring to information that must be made available
to the public under the Act. Use of the world “files” in clauses (6)
and (7) of subsection (b), however, has occasionally led to agency
arguments that the exemptions in those clauses apply to entire files,
whatever documents may be contained therein. Thus, through includ-
ing extraneous material in exempt files, the agency might seek to pre-
vent disclosure of that otherwise discloseable material.
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This comingling technique was criticized by witnesses and clearly
is sanctioned by neither the language nor the intent of the FOIA.
Hearings, vol. T at 180; vol. IT at 169-70.) The proposed change
the statute therefore reflects the original intent on this subject, and
is consistent with the general view of the AG Memorandumn, (p- 23-24).
The Department of Justice observed that the change from “files”
to “records” appears to be

predicated upon the assumption that agencies may place in
éfiles” documents or records which should not be in those
files and which the public should have a right to know about.
Although we are not aware of any incident in which this
has actually happened, we agree that the existing exemption
should be interpreted along the lines of the pro bosed amend-
ment and that records which would not otherwise be exempt
should not be withheld merely because they are contained 1n
a personal file. (Hearings, vol. TLat 272.)

Federal agency reports on the proposal of 8. 1142 to change the
word “files” to “reports” in clause (6) of section 552(b) reflected sup-
port or nonopposition to this change. The change in clause (7) con-
forms that clause with the rest of the Act.

Deletion of Segregable Portions of Record

A new paragraph is proposed to be added to section 552(b) requir-
ing that where only a portion of a record is determined to be exempt
from disclosure, the record must be disclosed with the exempt portion
deleted. The direction expressed by the paragraph is consistent with
one of the recommendations of the Administration Conference and
with court interpretations of the FOLA.

“Tt is a violation of the Act to withhold documents on the ground
that parts are exempt and parts nonexempt.” In that event, “suitable
deletion may be made,” observed one court. (Wel ford v. Ilardin, 315 I\
Supp. 768, 770 (D.D.C. 1970). “The statutory history does not indicate
... that Congress intended to exempt an entire document merely be-
cause it contained some confidential information,” said another.
(@rumman Aircraft linginecring Corp. v. Renegotiation Bd., 425 IF,
2d 578, 580 (D.C. Cir 1970).) And again: “The court may well con-
clude that portions of the requested material arve protected, and it may
be that identifying details or secret matters can be deleted from a
document to render it subject to disclosure.” (Bristol Meyers (o. v.
FT0, 424 F.2d 935,939 (D.D.C. 1968.).

Some agency regulations also require severability of exempt infor-
mation. For example, HEW regulations provide:

In the event that any record contains both information
which is discloseable and that which is not discloseable under
this regulation, the undiscloseable information will be de-
leted and the balance of the record disclosed. (38 Fed. Reg.
99939, Aug. 17, 1973.)

Under HEW’s regulations “Disclosure will be made whether or
not the balance of the record is intelligible.” (/d. at 22231.) This same
approach should be taken under the language of the new amendment.

‘In light of this new provision, and the change of the word “files”
to “records” in the subsection, courts will have to look beneath the
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label on a file or record when the withholding of information is chal-
lenged. Conrts have already held that where intra-agency memoranda
are requested, opinion must be severed from purely factual material,
with the latter being discloseabile. (Xnvironmental Protection Agency
v. Mink. 410 U.S, 73,89, 91 (1973).)

The FOTA itself directs that “To the extent required to prevent
a clearly nnwarranted invasion of porsonal privacy, an agency may
delete identifying details” when it makes information publie, (§ 552
(a)(2): seec Rose v. Department of the Air Force, — F. Supp. —
(5.D.N.Y. 1972). So also where investigative files are involved will
conrts have to examine the records themselves and require disclosure
of portions to which the purposes of the exemption (§552(b) (7))
does not apply.

This provision would apply if, for example, there were a request for
a record that had been opened in the course of an investigation that had
fong since been clozed, but which file contained the name of an informer
or raw data on innocent persons or confidential investigativa tech-
nigues. Section 2(b) emphasizes what is presently understood by most
conrts but has vone nnheeded by ngencies; it would not be enough for
the government to refuse disclosure of the record merely because it
contained such exempt information, since deletion of that information
wonld provide full protection for the purposes to be served by the ex-
emption. Thus. the government could not vefuse to disclose the re-
(uested records merely hecanse it finds in those records some portions
which may be exempt.

‘The langnage originally proposed in S. 2543 as introduced provided
that “if the deletion of names or other identifying characteristics of
individuals would prevent an inhibition of informers, agents, or other
sonrees of investigatory or intelligence information, then records other-
wise exempt under clauses (1) and (7) of this subsection, unloss ex-
empt for some ofher reason under this subscection, shall be made avail-
able with such deletions.” The amended language is intended to en-
compass the scope of this original proposal but apply the deletion
prineiple to all exemptions.
lleporting Requirements

Section 3 of 8. 2543 contains certain reporting provisions designed
to facilitate congressional oversicht of agency administration of the
Feeedom of Information Act.

A number of wituesses at the hearings indicated that a primary prob-
lem with ageney compliance with the FOTA is the absence of signifi-
cant contining pressures towards liberal disclosure of information.
At the same time there is a tendency for bureancratic self-preservation
that strongly supports oversecrecy. Almost all witnesses suggested the
impartance of congressional oversight in keeping agencies in compli-
ance with the directions of the FOTA,

Peviodicaily, but irregularly, over the past six years the Subcom-
mittee on Administrative Practice and Procedure has asked for re-
ports by agencics on denials of information under the FOTA. (£.g..
The Freedom of Information Act: Ten Months Review, Senate Sub-
committea on Administrative Practice and Procedure, May 1968.) The
committes believes that the colleetion and analysis of these reports,
providing the occasion for the Clongress to identify recalcitrant agen-
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cles, recurring misinterpretations of the mandates of the IFOTA, and
undue delays can go a long way toward encouraging adherence to the
'Acfl' The committee thus concludes that reporting should be regular-
1zeda.,

A requirement that the government officials involved in denying
FOTA requests should be identified on the yecord is included in section
3. This was proposed at the hearings by Senator Kennedy, who sug-
gested '

that every Government official involved in deliberations lead-

ing to a denial of information be identified on the public =
record, Just as the proposed legislation’s requirement that de-
nials be collected allows for an assessment of an agency’s
responsivencss to Freedom of Information Act requests, so
also should the track vecord of cach individual official at every -
level be open to public evaluation. (Heorings, vol. IT at 2.)

The reporting requirement also implies a specific role that the Justice
Deopartment should play in monitoring and encouraging agency com-
pliance with the FOIA by requiring the Attorney General to submit
an annual report including “a listing of the number of cases arising”
under the FOIA, “the exemption involved in each case, the disposi-
tion of such case, and the cost, fecs, and penalties assessed.” .

In testimony before the subcommittee the Attorney General agreed
that “there arc some steps that the Justice Department can take im-
mediately to encourage better administration of the act.” (Hearings,
vol. IT af 216.) 8. 2543 thus requires the Attorney General to include in
his report “a deseription of the efforts undertaken by the Department
of Justice to encourage agency compliance with this seetion.”
Brpanded Definition of Agency

Section 8 expands on the definition of agency as provided in section
551(1) of title 5. That section defines “agency” as “each authority
(whether or not within or subject to review by another agency) of the
Government of the United States other than Congress, the courts, or
the governments of the possessions, territories, or the District of Co-
lumbia.” This definition has been broadly interpreted by the courts as
including “any administrative unit with the substantial independent
authority in the exercise of specific functions,” which in one case was
held to include the Office of Seience and Technology, (Soucie v. David,
44 .24 1067,1073 (1971).)

Nonetheless, the U.S. Postal Service has taken the position that
without specific inclusionary language, amendments to the FOIA
“would not apply to the Postal Service.” (Hearings, vol. I1 at 323.) To
assure FOIA application to the Postal Service and the Postal Rate
Commission, and also to include publicly funded corporations estab-
lished under the authority of the United States like the Public Broad-
casting Corporation, scetion 8 incorporates an expanded definition of
agency to apply under the FOIA.

Effective Date

The amendments to the Freedom of Information Act contained in
8. 2548 are to be beeome effective on the nineticth day after the date
of enactment. .
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Congressional Jdecess to Information

The Frecdom of Information Act presently states thav the Act shall
not be used as “authority to withhold information from Congress.”
‘This basically restates the fact that the FOILA, which controls pubdlic
access to government information, has absolutely no efiect upon con-
gressional access to government information.

As clear as this section may seem, the Act has incredibly been cited
in correspondence from federal agencies to congressional commirtees
as a basis for denying certain information to those committees. In
recent months both the Internal Revenue Service and the Federal
Power Commission have purported to rely on the FOIA to refuse
congressional access to information.

Proposals have been made to expand section 552(c) to imposz on
the executive branch an affirmative obligation to respond to tﬁe con-
gressional requests for information. The committee believes that the
nonapplicability of the FOIA to Congress cannot be overstated ; at the
same time, however, the committee prefers to see legislation relating
to executive privilege developed independently from any revision of
the FOIA. In fact, during the first session of the 93rd Congress the
Senate passed legislation (S. 2432, S. Rept. No. 93-612; S. Con. Res,
30, S. Rept. No. 93-613) dealing with executive privilege, making in-
clusion of provisions relating thereto in S. 2543 unnecessary.

Chnavers 1IN Exmsrine Law

In compliance with subsection (4) of rule XXIX of the Standing
Rules of the Senate, changes in existing law made by the bill, as re-
ported, are shown as tollows (existing law proposed to be omitted is
enclosed in black brackets, new matter is printed in italic, and existing
faw in which no change is proposed is shown in roman) :

UNITED STATES CODE
Trone H.—GOVERNMENT ORGANIZATION AND KMPLOYEES
E3 ES * * * * H
Cuaprter 5.—ADMINISTRATIVE PROCEDURE
% E S £ ] £ * £
SuscuarrEr [l—ApMINtsRATIVE PROCEDURE
# # * * # * *

§ 552. Public information; agency rules, opinions, orders, records,
and proceedings
(a) BEach agency shall make available to the public information as
follows:
* * * & * £ * -
(2) Each agency, in accordance with published rules, shall make
available for public inspection and copying—
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~ . (A) final opinions, including eoncurring and dissenting opin-
ions, as well as orders, niade in the adjudication of cases;. .

(B) those statements of policy and interpretations which have
been adopted by the agency and are not published in the Federal
Register; and ' )

: (gC) administrative staff manuals and instructions to staff that

affect a member of the public; . )
unless the materials are promptly published and copics offered for
sale. To the extent required to prevent a clearly unwarranted invasion
of personal privacy, an agency may delete identifying details when it
makes available or publishes an opinion, statement of policy, inter-
pretation, or staff manual or instruction. However, in each case the
justification for the deletion shall be explained fully in writing. Fach
agency also shall maintain and make available for public inspection
and copying and shall publish- quarterly or more frequently, and dis-
tribute (by sale or otherwise) copies of a current index providing
identifying information for the public as to any matter issued,
adopted, or promulgated after July 4, 1967, and required by this para-
graph to be made available or published. A final order, opinion, state-
ment of policy, interpretation, or staff manual or instruction that
affects & member of the public may be relied on, used, or cited as prece-
dent by an agency against a party other than an agency only if—
(i) it has been indexed and either made available or published
as provided by this paragraph; or
(i1) the party has actual and timely notice of the terms thereof.
[(3) Except with respect to the records made available under para-
graphs (1) and (2) of this subsection, each agency, on request for
identifiable records made in accordance with published rules stating
the time, place, fees to the extent authorized by statute, and proce-
dure to be followed, shall make the records promptly available to any
person.
(8) Ezcept with respect to the records made available wnder para-
graphs (1) and (2) of this subsection, each agency, upon any request
for vecords which reasonably describes such records and which is made
mn accordance with published rules stating the time, place, fees, and
procedures to be followed, shall make the records prompily availuble
to any person. _ )
(4) (A) In order to carry out the provisions of this section, the Di-
rector of the Office of Management and Budget shall promulgate regu-
lations, pursuant to notice and receipt of public comiment, specifydng a
uniform schedule of fees applicable to oll agencies. Such fees shall be
limited to reasonable standard charges for document search and dupli-
cation and provide for recovery of only the direct costs of these items.
Documents may be furnished without charge or at a rediced charge
where the agency determines that waiver or reductipn of the fee is-in
the public interest bécause furnishing the information can be con-
sidered as primarily benefiting the general public. But such fees shall
ordinarily not be charged whéneper— R o
(%) the person requesting the records s an indigent indévidual,

T (44) such fees would amount, in the aggregate, for a request or
series of related requests, toless than $3; "~ - 7
 (édd) the recoids requested arenot foundy or -

Approved For Release 2007/02/07 : CIA-RDP75B00380R000600190003-7



Approved For Release 2007/02/07 : CIA-RDP75B00380R000600190003-7
34

() the records located are determined by the agency to be ex-
empt from disclosure under subsection (8). _

LOn complaint, the district court of the United Statés in the district
i which the complainant resides, or has his principal place of busi-
ness, or in which the agency records are sitnated, has jurisdiction to
enjoin the agency from witﬁ,holding agency records and to order the
production of any agency records impro erly withheld from the
complainant. In such a ecase the court s m.l{) determine the,matter de
novo and the burden is on the agency to sustain its action. In the
event, of noncompliance with the order of the court. the district zourt
may punish for contempt the responsible ewployee, and in the case
ol a nniformed service, the responsible member.J

(5} On complaint, the district court o J the United States in the
district in which the complainant resides, or has his principle place of
business, or in whicl, the agency records are situated, oy in the District
of Columbia, has jurisdiction. to enjoin the agency from. withholding
agency records and to ovder the production o f any ageicy records {m-
property withheld from the complainant. In sueh a cuse the cowrt
shall consider the case de novao, with such in camera exramination of
e requested records as it finds appropriate to determine whether
such records or any part theveof niay be withheld under any of the
aremptions set forth in subsection (5) of this section, and the burden
is om the agency to sustain its action.

(€Y Notwithstanding any other provision of laiw, the defendant
shall serve an answer op othervise plead to any complaint made under
this subsection within twenty days after the service upon the United
Ntates attorney of the pleading in which such complaint ¢s made, un-
less the conrt otherwise directs for good cause shown.

Llxcept as to causes the court considers of greater importance,
proceedings before the district conrt, as authorized Ly this paragraph,
take precedence on the docket over all other causes and shall be as-
signed for hearing and trial at the earliest practicable date and ex-
pedited in every way.J

(D) Ewrcept as to causes the court considers of greater importance,
proceedinas before the distriet court, as authorized by this subsection,
and appeals therefrom, take precedence on the docket over all causes
and shall be assigned for hearing and trial or for argument at the
carliest: practicoble date and expedited in verY Wway.

(&) The court may assess against the United States reasonable aft-
toraey fees and other litigation costs reasonably incurred in any case
under this scetion in whick the complainant has substantially pre-
vailed. In exercising its discretion under this paragraph, the court
shall consider the benefit to the public, if any, deriving from the case,
the commercial benefit to the complainant and the nature of his in-
terest in the records sought, and whether the government’s withhold-
ing of the vecords sought had a reasonable basis in law.

(77) Whenever vecords are ordered by the court to be made avail-
able under this section, the court shall on motion by the complainant
find whether the withholding of such recards was without reasoneble
hasis in low and which federal officer or employee was responsible for
the withholding. Before such findings are made, any officers or em-
ployees named in the complainants motion shall be personally served
w copy of such motion and shall have 20 days in which to respond
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- thereto, and shall be afforded. an opportunity to be heard by the court.
Af suck findings are made, the court shall direct that the appropriate
official of the agency which employs such responsible officer or em,-
ployee suspend him without pay for q period-of not less than 10 nor
more than 60 days. S o
o AG) In the event of noncompliance with the order of the eourt, the
district court may punish for contempt the responsible employee, and
- €n the case of a uniformed service, the responsible member.

L(4)T (5) Each agency having more than one member shall main-
tain and make available for public inspection a record of the final votes

+ of cach member in every agency proceeding. : :
(6) Each ageney, upon, any request for records made under para-

graph (1), (2),0r (3) of this subsection, shall— :

A) determane within fifteen days (excepting Saturdoys, Sun-
days, and legal public holidoys) after the receipt of any such. re-
quest whether to comply with such request and shall immediately
notify the person making such request of such determination and
the reasons therefor, and o [ the right of such person to appeal to
the head of the agency any edverse determination; and

(B) make a determination with respect to such appeal within
Jifteen days (emcepting Saturdays, Sundays, and legal public
- holidays) ofter the reeéipt of such appeal. If on appeal the denial
-Of the vequest for records is in whole op part upheld, the agency
shall notify the person making such request of the provisions for
L judiclal review of that determination under paragraph (3) of
' this subscotion.
Any person making a request to any agency for records under para-
graph (1), (2), or (3) of this subsection shall be deemed to hove
exhausted his administrative remedies with respect to such request
if the agency fails to comply with subparagraph, ( A) or subparagraph
(B) of this paragraph. U pon any determination by an agency to com-
Ply with a request for records, the records shall be made prompitly
available to such person malsing such request. Any notification of de-
nial of any request for records under this subsection. shall set forth,
the names and titles or positions of every officer or employee o f any
agency who participated substantively in the agency’s decision to deny
such request. : '
- (b) This scetion does not apply to matters that are—
(1) specifically required by an Txecutive order or statute to
be kept sceret in the interest of [the] national defense or-foreign
policy and are in fact covered by such order or statute;
(2) related solely to the internal personnel rules and practices
of an agency; =
(3) specifically exempted from disclosure by statute; :
“(4) trade secrets and commercial or financial information ob
tained from a person and privileged or confidential ; '
- (b) inter-agency or intra-agency memorandums or letters
* which would not be available by law to a party other than an
ageney in litigation with the ageneys .o - RARRTRE I
(6) personnel and medical [filesY records and similar [files]"
records the disclosure of which would constitute g clearly un-
warranted invasion of personal privacy; :

e

Approved For Release 2007/02/07 : CIA-RDP75B00380R000600190003-7



Approved For Release 2007/02/07 : CIA-RDP75B00380R000600190003-7
36

(7) investigatory [files] records compiled for law enforce-
ment purposes except to the extent available by law to a party
other than an ageney ; : .

(8) contained in or related to examination, operating, or eon-
dition reports prepared by, on behalf of, or for the use of an
agency responsible for the regulation or supervision of financial
institutions; or

{9) geological and geophysical information and data, includ-
ing maps, concerning wells.

Any reakonably segregable portion of o record. shall be provided to
any person requesting such record after deletion of those portions
which are coempt under this subsection.

(¢) This section does not authorize withholding of informatien
or limit the availability of records to the public, except as specifi-
cally stated in this section. This section is not authority to withhold
infermation from Congress.

(d) On or before March 1 of each calendar year, each agency shall
submit a report covering the preceding calendar year to the Com-
mittece on th Judiciary of the Senate and the Committce on (tovern-
ment Operations of the House of Representatives, which shall in-
clude—-

(1) the number of determinations made by such agency not to
comply with requests for records made to such agency under sub-
seation (@) and the reasons for cach suoh determination;

(2) the number of appeals made by persvis under subsection
(2) (8), the result of such appenls, and the reason for the action
wpon. each appeal that results in a denial of information;

(3) the names of officers and employees of the agency who par-
Licipated in denials of records requested wmder this section, and
Lhe umber of instances of participation for each; .

(4) @ copy of every rule made by such. agency regarding this
section; ‘

(5) the total amount of fees collected by the agency for making
records availuble under this section,; and.

(6) such other information as indicates efforts to administer
Fudly this section.

The Attorney (eneral shall submit an annual report on or before
Murch 1 of each calen dar year which shall include for the prior ealen-
dar yedr u listing of the number of cases arising umder this section, the
caemption involved in each cose. the disposition of such case, and the
cost. fees, and penalties assessed wnder subsections (a)(3) (F) and
(1), Nuch report shall also include o description of the efforts under-
tiken by the Department of Justice to encourage agency complivnee
awith this section. o

(¢) For purposes of this section, the term “agency” means any
agency defined in séction 551(1) of this title. and in addition includes
the United States Postol Service, the Postal Rate (Jommission, and
any other authority of the Government of the Uwited States which i8
a corporaiion and which receives any appropriated funds.

CosT

Passage of S. 2543 would entail some additional cost to the federal
government through the imposition of attorneys fees and court costs

Approved For Release 2007/02/07 : CIA-RDP75B00380R000600190003-7



Approved For Release 2007/02/07 : CIA-RDP75B00380R000600190003-7
“ 37

where the complainant substantially prevails in court and where the
judge makes such findings on the criteria stated in the new section
552(h) (4) () as he deemed requisite to the award of these fees to
the complainant. ‘

1t is impossible to estimate the cost of this legislation with precision
because of the variable factors. Data show that the numbers of FOIA
cases decided for the past four years are approximately: 1970-—8;
197120 197228 1973—16. (Between 30 and 40 FOIA cases were
filed in 1973.) Many of these cases are dismissed on motions ot sum-
mary judgiments, The government, of course, prevails in a number of
cases. Some po to the appellate courts for final decision. Many cascs
involve corporate plaintifis seeking information relating to negotia-
tions or a competitor. And the government may likely disclose more
iuformation to avoid suits in the first place (offsctting the additional
suits that may be filed by complainants who previously could rpt
afford to litigate). . 2

Projecting an average of 30-40 cases decided in one year, assuming
that in overy case an indigent public-interest plaintiff substantially
prevails (clearly an unwarranted assumption but giving maximuin-
impact results), and multiplying this by the basic cost involved ina
FOIA case—cstimated by private attorneys to be $1,000 (sce Heon-
éngs, vol. 1 at 211, vol. II at 96)—the total maximum projected codt

-

of 5. 2543 would be $40,000 per year.

¢t
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SreTI0N-BY-SECTION ANATYSIS OF . 2543, A8 AMENDED
5 U.S.C. Section 552 Proposed Amendment Comment

§ 552. Public information; agency
rules, opinions, orders,
records, and proceedings.

{a) Lach agency shall make avail-
able to the public information as fol-
lows:

(1) Each agency shall separately
state and currently publish in the
Federal Register for the guidance of
the public—

(A) descriptions of its central
and field organization and the
established places at which, the
employecs (and in the case of a
uniformed service, the members)
from whom, and the methods
whereby, the public may obtain
information, make submittals or
requests, or obtain decisions;

(B) statements of the general
course and method by which its
funetions are channeled and de-
termined, including the nature
and requirements of all formal
and informal procedures avail-
able;
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(C) rules of procedure, de-
seriptions of forms available or
the places at which forms may be

~ obtained, and instrictions as to
the scope and contents of all
papers, reports, or examinations;

(D) substantive rules of gen-
eral applicability adopted as au-
thorized by law, and statements
“of general policy or interpreta-
tions of general applicability
formulated and adopted by the

- agency; and : '

(1) -each amendment, revi-

sion, or repeal of the foregoing.
Except to the extent that a person has
actual and timely notice of the terms
thereof, a person may not in any man-
ner be required to resort to, or be ad-
versely affected by, a- matter required
to be published in the Federal Regis-
ter and not so published. For the
purpose of this paragraph, matter
reasonably available to the class of
persons affected thereby is deemed
published in the Federal Register
when incorporated = by reference
thersin with the approval of the Di-
rector of the Federal Register.
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SECTION-BY-SECTION ANALYSIs OF S. 2548, as

5 U.S.C. Section 552

(2) Each agency, in accordance
with published rules, shall maks
available for public inspection and
copying—

(A) final opinions, including con-
curring and dissenting opinions, as
well as orders made in the adjudica-
tion of cases;

(B) those statements of policy
and interpretations which have
been adopted by the agency and
are not published in the Federal
Register; and

(C) administrative staff manu-
als and instructions to staff that
affect a member of the public;

unless the ‘materials are promptly
published and copies offered for sale.
To the extent required to prevent a
clearly unwarranted invasion of per-
sonal privacy, and agency may de-
lete identifying details” when it
makes available or publishes an opin-
ion, statement of policy, interpreta-
tion or staff manual or instruction.
However, in each case the justifica-
tion for the deletion shall be ex-
plained fully in writing. * Each

Proposed Amendment

(2) Lach agency, in accordance
with pubiihsed Rules, shall make
available for public inspection and
copying and shall publish quarterly
or more frequently, and distribute
(by sale or otherwise) copies of—

AarexpED— ( continued)

The proposed amendment qdds the
requirement of quarterly publication
and also the requirement of distriby-
tion.
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agency also shall maintain and make
available for public inspection and
copying a current index providing
identifying information for the pub-
lic as to any matter issued, adopted,
or promulgated after July 4, 1967,
and required by this paragraph to be
made available or published. A final
order, opinion, statement of policy,
interpretation or staff manual or in-
struction that affects a member of the
public may be relied on, used, or cited
as precedent by an agency against a
party other than an agency only if—
(i) it has been indexed and
either made available or published
as provided by this paragraph; or
(ii) the party has actual and
timely notice of the terms thereof.
(8) Except with respect to the
records made available under para-
graphs (1) and (2) of this subsec-
tion. each agency, on request for iden-
tifiable records made in accordance
with published rules stating the time,
place, fees to the extent authorized
by statute, and procedure to be
followed, shall make the records
promptly available to any person, On
complaint, the district court of the

“(3) Except with respect to the
records made available under para-
graphs (1) and (2) of this subsec-
tion, each agency, upon any request
for records which reasonably de-
scribes such records and which is
made in accordance with published
rules stating the time, place, fees,
and procedures to be followed, shall
make the records promptly available
to any person.

The proposed amendment states
that the request shall “reasonably”
describe the records desired. Provis-
ions relating to judicial action are
included in a new section.
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Section-by-section analysis of S. 2543, as amended— (continued)

w

% 17 G ot K
5 U.8.C. Scetion 552

St

TTnited States in the distriet in which
the complainant resides, or has his
principal place of business, or in
which the agency records are situ-
ated, has jurisdiction to enjoin the
agency from withholding agency
records and to order the production
of any agency records improperly
withheld from the complaint. In such
a case the court shall determine the
matter de novo and the burden is on
the agency to sustain its action. In
the event of noncompliance with the
order of the court, the district court
may punish for contempt the respon-
sible employee, and in the case of a
uniformed service, the responsible
member. Except as to causes the court
considers of greater importance, pro-
ceedings before the district court, as
authorized by this paragraph, take
precedence on the docket over all
other causes and shall be assigned for
hearing and trial at the earliest prac-
ticable date and expedited in every
way.

T~ s PR, [
Piuy(‘m:d Alnenameins

et .
comment
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“(4) (A) In order to carry out the  The proposed amendment concern-,
provisions of this section, the Direc-  ing fees requires O.M:B. to promul-,
tor of the Office of Management and  gate’a uniform fee schedule. Tt also
Budget shall promulate regulations, specifies certain situations in which
pursuant to notice and receipt of  fees should not be charged or should
pubic comment, specifying a uni-  be reduced.
form schedule of fees applicable to
all agencies. Such fees shall be lim-
ited to reasonable standard charges
for document search and duplication
and provide for recovery of only the
direct costs of such search and dupli-
cation. Documents may be furnished
without chargeor at a reduced charge
where the agency determines that
waiver or reduction of the fee is in.
the public interest because furnish-
ing the information. can be con-
sidered as primarily. benefiting the

general public. But such fees shall. e AR
ordinarily not be charged when- ' . R
ever—

“(i) the person requesting the rec- T TR
ords is an indigent individual; e
“(ii) such fees would amount, in_
the aggregate, for a request or series
of related requests, to less than $3;
“(iii) the records requested are not
found; or :
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Section-by-section analysis of 3. 2543, as amended— (continued)
5 U.S.C. Section 532 Proposed Amendment Comment

“(iv) all of the records located are

determined by the agency to be ex-
cmipt frow disclosure under subsec-

tion (b).
“(B) On complaint, the district The proposed umendment is simj-
court of the United States in the dis-  Jap to language currently found in

trict in which the complainant re- 5 17.8.C. sec. 552(a) (3). It provides
sides, or has his principal place of additionally, however, that the dis-
business, or in which the agency rec-  trict court of the District of Colum-
ords are situated, or in the District of bia shall have jurisdiction under the
Columbia, has jurisdiction to enjoin  Act. Also, the phrase “with such in
the agency from withholding agency camera examination of the requested
records and to order the production records as it finds appropriate” ig
of any agency records mproperly  added.

withheld from the complainant. In

such a case the court shall consider

the case de novo, with such in cam-

era examination of the requested

records as it finds appropriate to de-

termine whether such records op any

part thereof may be withheld undey

any of the exemptions set forth in

subsection (b) of this section, and

the burden is on the agency to sustain

its action. ’
“(C) N otwithstandinfg any other . The proposed amendment adds a
provision of law, the defendant chall time limit for the defendant to sub.-

Serve an answer or otherwise plead to mit an answer or other pleading,

Approved For Release 2007/02/07 : CIA-RDP75B00380R000600190003-7
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any complaint made under this sub-
section within twenty days after the
service upon the United States at-
torney of the pleading in which such
complaint is made, unless the court
otherwise directs for good -cause
shown.

“(D) Except as to causes the
court considers of greater impor-
tance, proceedings before the district
court, as authorized by this subsec-
tion, and appeals therefrom, take
precedence on the docket over all
causes and shall be assigned for hear-
ing and trial or for argument at the
earliest practicable date and expe-
dited in every way.

“(E) The court may assess against
the United States reasonable attor-
ney fees and other litigation costs
reasonably incurred in any case un-
der this section in which the com-
plainant has substantially pre-
vailed. In exercising its discretion
under this paragraph, the court shall
consider the benefit to the publie, if
any, deriving from the case, the
commercial benefit to the complain-
ant and the nature of his interest in

Approved For Release 2007/02/07 : CIA-RDP75B00380R000600190003-7

The proposed amendment specifi-
cally covers “appeals.”

The proposed amendment ex-
pressly permits the assessment of
attorney fees and litigation costs.

Approved For Release 2007/02/07 : CIA-RDP75B00380R000600190003-7

b4



Approved For Release 2007/02/07 : CIA-RDP75B00380R000600190003-7

Section-by-section analysis of 8. 2543, as amended— (continued)

5 17.8.C. Seetinn 552

“the records sought, and whether the

government’s withholding™ of the
records sought had a reasnable basis
in law, ‘

“(F) Whenever records are order-
ed by the court to be available under
this section, the court shall on mo-
tion by ‘the complainant decide
whether the act of withholding such
records was without reasonable basis
in law and which federal officer or
employee was responsible for the
withholding. Before a finding is
made, any officers or employees
named in the complainant’s motioh
shall be personally served a copy of
such motion and shall have 20 days in
which to respond thereto, and shall be
afforded an opportunity to be heard
by the court. If such a finding is
made, the court shall direct that the
appropriate official of the agenc
which employs such responsible of-
ficer or employee suspend him with-
out pay for a period of not less than

. S Y I P
10 nor more than 80 aays.

[ P X
wunenL

1he proposed amendment permits
the court after an appropriate hear-
ing, to-require sanctions against per-
sons withholding information with-
ont reasonable basis in law, -

Approved For Release 2007/02/07 : CIA-RDP75B00380R000600190003-7

4%



Approved For Release 2007/02/07 : CIA-RDP75B00380R000600190003-7

(4) Each agency having more than
one member shall maintain and make
available for public inspection a rec-
ord of the final votes of each member
in every agency proceeding.

© “(@) In the event of noncompli-
ance with the order of the court, the
district court may punish for con-
tempt the responsible employee, and
in the case of a uniformed service,
the responsible member.”. -

- *(6) Each agency, upon any re-
quest for records made under para-
graph (1), (2), or (3) of this subsec-
tion, shall— : ‘ '
“(A) determine within fifteen days
(excepting Saturdays, Sundays, and
legal public holidays) after the re-
ceipt of any such request whether to
comply with such request and shall
immediately notify the person mak-
ing such request of such determina-
tion and the reasons therefor, and of
the right of such person to appeal to
the head of the agency any adverse
determination; and A
. “(B) make a determination with
respect to such appeal within fifteen
days (excepting Saturdays, Sundays,

The proposed amendment is sub-
stantially identical to language found
in section (a) (3) of the current law.

The proposed amendment does not
change the present section but it is
renumbered as paragraph (3).

The proposed amendment adds a
new paragraph setting a fifteen day
time limit for agencies to respond to
requests for records under the Act,
with a fifteen day time limit on ad-
ministrative appeals.
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Section-by-section analysis of 8. 2543 as amended— (continued )

5 T7.8.CL Section Hh2

Proposed Amendment

and legal public holidays) after the
receipt of such appeal. If on appeal
the denial of the request for records
1s in whole or part upheld, the agency
shall notify the person making such
request of the provisions for judicial
review of that determination under
paragraph (3) of this subsection.
ny persons making a request to
any agency for records under para-
graph (1), (2), or (8) of this sub-
section shall be deemed to have ex-
hausted his administrative remedies
with respect to such request if the
agency fails to comply with subpara-
graph (A) or subparagraph (B) of
this paragraph. Upon any determi-
nation by an agency to comply with
a request for records, the records
shall be made promptly available to
such person making such request.
Any notification of denial of any re-
uest for records under this subsec-
tion shall set forth the names and
titles or positions of every officer or
employee of any agency whe partici-
pated substantively in the agency’s
decision to deny such request.”.

Comment
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(b) This section does not apply to
matters that are—

(1) specifically required by Exec-
utive order to be kept secret in the
interest of the national defense or
foreign policy;

(6) personnel and medical files and
similar files the disclosure of which
would constitute a clearly unwar-
ranted invasion of personal privacy;

(7) investigatory files compiled
for law enforcement purposes except
to the extent available by law to a
party other than an agency;

“(1) specifically required by an
Executive order or statute to be kept

-gsecret in the interest of national de-

fense or foreign policy and are in
fact covered by such order or stat-
ute;”.

(b) Section 552(b) of title 5,
United States Code, 1s amended by
striking out “files” in clauses (6) and
(7) therein and inserting in lieu
thereof “records”.

(¢) Section 5352(b) of title 5,
United States Code, 1s amended by
adding at the end the following:
“Any reasonably segregable portion
of a record shall be provided to any
person requesting such record after
deletion of those portions which are
exempt under this subsection.”

“(d) On or before March 1 of each
calendar year, each agency shall sub-
mit a report covering the preceding
calendar year to the Committee on
the Judiciary of the Senate and the
Committee on Government Opera-
tions of the House of Representa-
tives, which shall include—

The proposed amendment adds the
language “and are in fact covered by
such order or statute.”

The word “records” is substituted
for the word “files.”

The proposed amendment adds a
new sentence after exemption (9)
providing that segregable nonexempt
portions of a requested file should be
released after deletion of exempt por-
tions.

The proposed amendment requires
agencies to submit a report annually
to Congress containing specific infor-
mation about its operation under the
Freedom of Information Act.
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5 U.S.C. Section 552

Proposed Amendment

“{1) the number of determi-
nations made by such agency not
to comply with requests for rec-
ords macde to such agency under
subsection (a) and the reasons
for each such determination;

“(2) the number of appeals
made by persons under subsec-
tion (a)(5), the result of such
appeals, and the reason for the
action upon each appeal that re-
sults in a denial of information;

“(3) the names of officers and
employees of the agency who
participated in denials of rec-
ords requested under this sec-
tion, and the number of instances
or participation for each;

“(4) a copy of every rule made
by such agency regarding this sec-
tion;

“(5) the total amount of fees col-
lected by the agency for making
records available under this section;
and

“(6) such other information as in-
dicates offorts to administer fully

this section.

Comment
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The Attorney General shall submit
an annual report on or before March
1 of each calendar year which shall
include for the prior calendar year
a breakdown of the number of cases
arising under this section, the exemp-
tion involved in each case, the dispo-
sition of such case, and the cost, fees,
and penalties assessed under subsec-
tions (a)(3) (F) and (G). Such re-
port shall also include a description
of the efforts undertaken by the
Department of Justice to encourage
agency compliance with this section.

“(e) For purposes of this section,
the term ‘agency’ means any agency
defined in section 551 (1) of this title,
and in addition includes the United
States Postal Service, The Postal
Rate Commission, and by other au-

hority of the Government of the
TUnited States which is a corporation
and which receives any appro-
priated funds.”.

Sgc. 4. The amendments made by
this Act shall take effect on the
ninetieth day beginning after the
date of enactment of this Act.

Approved For Release 2007/02/07 : CIA-RDP75B00380R000600190003-7

The proposed amendment provides
that agencies defined in 5 U.S.C. sec.
551(1), the United States Postal
Service, the Postal Rate Commission,
and any other corporate governmen-
tal authority receiving appropriated
funds are covered by this section.

The proposed amendment specifies
that all amendments shall become
effective ninety days after the date
of enactment.
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" APPENDIX

STATE STATUTORY SANCTIONS AGAINST VIOLATION OF FREEDOM OF
InrorMATION PROVISIONS

Alabama.—Code of Alabama, title 41, section 146 (1945). “Any
public officer, having charge of any book or record, who shall refuse
to allow any person to examine such record free of charge, must,
on conviction, be fined not less than fifty dollars.”

Arkansas—Arkansas Statute Annotated, section 12-2807 (1947).
“Any person who wilfully and knowingly violates any of the pro-
visions of this Act shall be guilty of a misdemeanor and shall be
punished by a fine of not more than $200, or 30 days in jail, or both.”

Colorado.—Colorado Revised Statutes, chapter 113, article 2, section
6 (1963). “Any person who wilfully and knowingly violates the pro-
visions of this article shall be guilty of a misdemeanor and, upon
conviction thereof, shall be punished by a fine not to exceed one
hundred dollars, or by imprisonment in the county jail not to exceed
ninety days, or by both such fine and imprisonment.”

Florida—TFlorida Statute Amnnotated, chapter 119, section .02
(1972). “Any official who shall violate the provisions of § 119.01 shall
be subject to removal or impeachment and in addition shall be guilty
of a misdemeanor of the second degree, punishable as provided in
§ 775.082 or § 775.083.” :

Illinois—Illinois Revised Statute, chapter 116, section 43.27, (1972).
“Any officer or employee who violates the provisions of Section 8 of
this Act is guilty of a Class B misdemeanor.”

Indiana—Burns Indiana Statute Annotated, chapter 6, title 57,
section 606 (1970 Supplement). “Any public official of the state, or of
any political subdivision thereof, who denies to any citizen the rights
guaranteed to such citizen under the provisions of section(s) 8 and 4
of this chapter, . . . shall be guilty oflO a misdemeanor, and shall, upon
conviction thereof, he fined not less than fifty dollars ($50.00) nor
more than five hundred dollars ($500.00) to which may be added im-
I]msogment in the county jail for a term not to exceed thirty (30)
days. : : _ S

Hansas—Kansas Statute Annotated, section 45-208 (1957). “Any
official who shall violate the provisions of this act shall be subject to
removal from office and in addition shall be deemed guilty of a
misdemeanor.” .

Louisiana.—Louisiana Revised Statute, title 44, section 87, (1950).
“Any person having custody or control of a public record, who violates
any of the provisions of this Chapter, or any person . .. who .
hinders or attempts to hinder the inspection of any public records
declared by this Chapter to be subject to inspection, shall upon first
conviction be fined not less than one hundred dollars, and not more

(53)
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than one thousand dollars, or shall be imprisoned for not less than
one month, nor more than six months. Upon any subsequent con-
viction he shall be fined not less than two hundred fifty dollars, and
not more than two thousand dollars, or imprisoned for not less than
two months. nor more than six months, or both.”

Maine—Maine Revised Statute Annotated, title 1, chapter 13, sec-

~tion 406 (1964). “A violation of any of the provisions of this subchap-
ter or the wrongful exclusion of any person or persons from any meet-
ings for which provision is made shall be punishable by a fine of not
more than $500 or by imprisonment for less than one vear.”

Maryland —Annotated Code of Maryland, article T6A, section 5
(Supplement 1972). “Any person who willfully and knowingly vio-
lates the provisions of this article shall be guilty of a misdemeanor and,
upon conviction thereof, shall be punished by a fine not to exceed one
hundred dollars ($100.00).”

Nebraska~~Revised Statute of Nebraska, chapter 84, section 712.03
(1967). “Any official who shall violate the provisions of sections 84-712
to 84-712.05 shall be subject to removal or impeachment. and in addi-
tion shall be deemed guiity of a misdemeanor and shall upon convie-
tion thereof, be fined not exceeding one hundred dollars, or be im-
prisoned in the county jail not exceeding three months.”

Vevada.—Nevada Revised Statutes, title 19, chapter 293, section .010
(1967). “Any officer having the custody of any of the public books and
public records described in subsection 1 who refuses any person the
right to inspect such books and records as provided in subsection 1 is
guilty of a misdemeanor.”

New Menxico—New Mexico Statutes Annotated, 1953, chapter 71,
article 5, section 3. “If any officer having the custody of any state,
county, school, city or town records in this state shall refuse to any
citizen of this state the right to inspect any public records of this state,
as provided in this act (71-5--1 to 71--5-3), such officer shall be guilty
of a misdemeanor and shall, upon conviction thereof, be fined not less
than two hundred and fifty dollars ($250.00) nor more than five hun-
dred dollars ($500.00), or be sentenced to not less than sixty (60) days
nor more than six (6) months in jail or both such fine and imprison-
ment for each separate violation.”

) hio.—Ohio Revised Code Annotated, (Page’s 1969) section 149.99.
“Whoever violates section 149.43 or 149.351 (149.35.1) of the Revised
Code shall forfeit not more than one hundred dollars for each offense
to the state. The attorney general shall collect the same by civil action.”

Tennessec.~—Tennessee Code Annotated, title 15, section 306, cumula-
tive supplement 1970, “Any official who shall violate the provisions of
§§ 15-804——15-807 shall be deemed guilty of a misdemeanor.”

O
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